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1. Corruption - diagnosis



1.1. Economic and social effects of corruption

Corruption was already known in the time of thenfation of the first
state authorities. This is confirmed by a documfemin Assyria, dating
back nearly four thousand years. Another one ish#ghastra”, a treaty on
corruption, dating back two thousand years. Thei blustrate the manner
of coping with financial statements relating toblary, which constitutes
the evidence for the existence of corruption.

Despite the lapse of thousands of years, the irapoet of the problem
has not diminished. Some forms of corruption disaped and some new
ones turned up, for example a favourable depositratative’s company in
return for the resignation from public procuremeattercion into ordering
additional analyses or an expert’s reports. Thesgemwho coerces into
paying is not the direct beneficiary of the brilbed the bribery is trans-
ferred through undercover companies and foreignpemmes. Corruption
practices are obtaining more and more perfect fant becoming more
and more sophisticatéd

Corruption may appear in the public sector, thegte sector as well as
between the two sectors. Corruption relations maguobetween the rep-
resentatives of the entities acting within the @ecor between groups of
representatives. They may act on behalf of ceraiities, on their own
behalf or they may combine the two interésts

In the public sector, corruption occurs where ecaiccand adminis-
trative decisions are taken. Multiplication of cemsions, permits, licences
as well as agencies substantively unjustified aigkd to conduct audits
of the economy, creates favourable conditions ey@mentrepreneurs into
paying'.

Apart from corruption where the administration secheets the private

1 CompareZ. Bielecki Fenomen korupcji — diagnoza (The Phenomenon ofu@ton),
.Przeghd Policyjny” (The Police Review), 2002, no. 2(66),39.

2 Foundations of Corruption Prevention Strategpatand, May 2001, p. 5.

3 A.Z. Kamiiski, J. StefanowiczPolski biznes wobec korupcji (Polish Businessiresa

Corruption), Institute for Private Enterprise anenibcracy, Warsaw 2010, p. 43.



sector and the activities undertaken by public atiles, the phenomenon
spread over the business area, over the relatimosiga entrepreneurs. To
obtain a competitive position, dishonest entrepuengerpetrate abuses
involving outbidding customers and contractors, yihg” employees to
take advantage of the technologies used in the aoi@p. In our country, it
is still believed that giving financial advantagean acceptable manner to
maintain the competitive position on the markettr&sreneurs, who un-
dertake to conduct activities in a dishonest mamay expect:

1) criminal and civil liability as well as loss of negation;

2) threats of disclosure of illegal activities whidh,turn, has an im-
pact on the decrease in the security of the empbgad the com-
pany property;

Academic and empirical researches have been cedjuathich dis-
closed the extent and results of fraud and cowaptiside companies. The
perpetrators are usually smart - continually logkior legal loopholes
which with a biased interpretation may give suchbafunities — possess-
ing knowledge on how to relocate funds to decrehserisk of being
caught. The perpetrators possess better and betterical knowledge and,
along with it, the possibility to handle oversighechanisms and stealing
money and other resources. Practice shows thaesfaue most often per-
petrated in unjustified purchases, company propenypezziement, ma-
nipulation in public procurement and hidden cominissLack of supervi-
sion by the management team may result in a situathere an employee,
acting};in compliance with the law, deprives a conypaf huge amounts of
money.

1.2. Corruption in light of research and statistics

The research done by Transparency Internationahseeucial for the

4 Business against corruption, International Bussrieeaders Forum and Transparency
International, 2005, s. 4
<http://www.unglobalcompact.org/docs/issues_dod¢BATtextcoversmallFINAL.pdf> (as
of 8.04.2011).

5

<http://www.egospodarka.pl/24828,Defraudacja-i-kmja-w-firmach-narzedzia-i-metody, 1
,20,2.html> (as of 8.04.2011).



diagnosis of corruption in Poland. According to roption evaluation

measured by the CPin different states, in 2010 Poland obtained thwes

of 5.3, which placed our country on the4osition in the ranking of 178
countries (2009 score: 5.0, position: 49 out 0f)180

Since 2000 a growth in the number of corruptiomes has been ob-
served, with the highest number of 9631 in 200his tendency is also
confirmed by the statistics of the Central Anti-@mtion Bureau and the
Police. In 2009, 5884 pre-trial proceedings wedituted for corruption
crimes. This means that that the level of the neviyear was maintained.
In the period in question, 8305 corruption crimesravreported, which
means the increase by 7.8% compared to 2009.

The research done by the Public Opinion Researolr€mdicates that
Poles claim corruption as a big problem in the tgumNowadays, 87% of
surveyees share this opinion (in 2009 — 89%) inomd4% who think that
the problem is very big (in 2009 — 40%)

As mentioned before, embezzlement and corruptiore Heecome a
meaningful risk in each organisation. It is saidtthn organisation loses
about 5%, on average, of total revenue due to feautlabuse perpetrated
by its employeé$, and the estimated costs in the world amounthilibn

® cPI- Corruption Perceptions Index — an index use@iransparency International as a
result of public opinion research based on theetsearried out by 10 independent institu-
tions. They take into consideration the level dblpuiofficials’ abuse of power to achieve
personal advantage. The index scale is 1 to 10hidieer the index, the lower the corrup-
tion level and the higher position in the ranking.

7 http:www.transparency.org/policy_research/survaysices/cpi/2010/results (as of
08.04.2011)

8 Report on security state in Poland in 2009, MigistrInterior and Administration, War-
saw 2010, p. 139

o <www.cbos.pl/SPISKOM.POL/2010/K_063_10.PDF>, Kariat Bada CBOS,
BS/63/2010 Opinia publiczna o korupciji i lobbinguPwlsce (Public opinion on corruption
and lobbying in Poland), Warsaw, May2010.

1% profile of the organisation resistance to embezztgraad corruption, 2005 -2006 Det
Norske Veritas AS, p.2



dollars™. In the past two years, nearly half of companieshe world ex-
perienced economic crimes, and the average levdire€t loss increased
by almost 409%. The May 2008 Ernst&Young repbtt indicates that the
corruption level in Polish companies is over twécehigh as in other West-
ern Europe countries. However, Polish entrepreneamsider corruption a
lesser problem than the foreign companies. Eulamids research con-
ducted in cooperation with the University of Szémendicates that in 2009
almost 90% of Polish companies were the victimdishonest employees.
The number of abuses may be higher if we consldefdact that one fourth
of them were detected accidentally and 21% arestfeet of the employ-
ees’ anonymous information. Merely 8% of detectases are the result of
professional risk management and internal and eatexudit. However,
only 4% of companies enable the employees to rejuses perpetrated by
colleague¥.

When the company management team realise the opjigrto put an
end to the huge financial losses, it becomes plestibdeploy many abuse
prevention measures. The implementation of contrethanisms signifi-
cantly influenced the decrease in abuse. Compavh&h monitor embez-
zlement risk more rarely incur corruption costs.sltalso necessary to
clearly define what is allowed and what is not.sTtén be achieved by the
elaboration of a code of ethics. More and morermssies declare honesty
and striving to preserve tlair play principle. The advantage of such per-
formance is the creation of a positive company igffagnternal audits and

" six Questions on the Cost of Corruption (The Wa@#hk data) ), <http://web
.worldbank.org/WBSITE/EXTERNAL/NEWS/0,,contentMDKI290295~menuPK:34457~
pagePK:34370~piPK:34424~theSitePK:4607,00.html>(ds.5.2011).

12 According to the research by Martin Luther Unaigrin Halle- Wittenberg (Germany)
they cover data from 5400 companies all over thddvo
<http://www.pwc.com/pl/pol/ins-sol/publ/2007/crimeirvey_2007.html> (as of 8.04.2011).

13 <www.bankier.pl> (as of 8.04.2011).
14 Entrepreneurs begin fight against embezzlememiwwwloclawek.info.pl> (as of
8.04.2011).

BDeloitte’s report ,Abuse — invisible enemy in 208Bterprises” — in enterprises in which
the employees perpetrated an abuse, most respsndsetl disciplinary dismissal as a
consequence, under art. 52 of the Labour Code, 3886l of respondents took legal action



external controls are also meant to be the tooigdtect companies against
corruption. Unfortunately, in many companies, tlwe called “sweeping
under the carpet” of the information on abuse aoliserved. Being afraid
to lose their good reputation, motivated by ratlitpand costs, companies
decide to “get rid of the problem”, i.e. of the doyee, without notifying
law enforcement agencies of the detected offéndéis is due to being
scared of criminal liability of other individualsh@se relation to the of-
fence could be disclosed in the course of investigaThis, in turn, results
from the lack of knowledge of benefits arising fraome criminal law
provisions, which guarantee impunity to the pemtetr of a corruption or
economic crime.

All the above make fight against corruption verffidilt. It takes many
forms. Practice indicates that comprehensivenesiseofctions is the basic
factor to achieve success.

Therefore, the book provides not only the analgéithe phenomenon
of corruption and the discussion of legal issuemected with the prosecu-
tion of corruption. The authors give the most intaot and practical in-
formation on corruption prevention. We are awar@ o some of you it
will be nothing new, however, we think that all empreneurs and other
participants in the economic turnover should haws @&nti-corruption
handbook at hand.

while 19% — civil procedure.

18 polish Business Strategy against Corruption, tiristifor Private Enterprise and
Democracy, Warsaw, September 2001,
<http://www.kig.pl/assets/upload/Opracowania%20i®2dlizy%20/strategia_biznesu_korp
ucja.pdf> (as of 8.04.2011).



2. Basic definitions



2.1. Legal and general recognition of the concepf ocorruption

There are two definitions of corruption: substemtcriminal law defi-
nition and a socio-economic one. The distinctiors weade due to the fact
that criminal law requires a very precise languagdele for preventive
purposes a broader definition is sufficient.

In socio-economic (general) meaning, corruptioteined as:

— performance of public authorities, politiciansdanivil servants,
which results in their enrichment in an illegal angustified man-
ner or in the contribution to the enrichment of itheslatives,
through the misuse of power entrusted to them,

— an act perpetrated by anyone who due to the@ctior indirect in-
terests breaches the system of regulations fointpeementation of
which they are responsible,

— betrayal of the principle of separation of prevdife from profes-
sional life.

Corruption, in the general meaning, is not a leégah as it covers also
the behaviours, such as nepotism or cronyism, waiehnot penalised but
which violate the principles of ethics, moralityarture.

It is widely accepted that there must be two acpiagies. However, a
broader interpretation of the concept of corruptdlows one perpetrator
who abuses public office, such as using a companjoc private purposes.
In this sense, corruption covers also the influeonethe public interest
without having to occupy public positions, suchaashoice of the supplier
who supports the offer with an appropriate Hift.

The scope of corruption criminalisation dependshenlegal definition
of the term. One of them was presented in artiabé the Civil Law Con-
vention on Corruption and meangquesting, offering, giving or accept-
ing, directly or indirectly, a bribe or any othendue advantage or pros-
pect of the advantage, which distorts the propefgomance of any duty or
behaviour required of the recipient of the brildee indue advantage or the
prospect of the advantad®.

17 CompareA. Lewicka-Strzateckdndywidualny i spoteczny wymiar korupcji (Indivial
and Social Aspect of Corruption), <www.cebi.pl> (d8.04.2011).

18 Ratified by Poland in September 2002 (Journalasfs of 2004 no. 244, item 2443).



The newest legal definition of corruption is set muarticle 1 section
3a of the Act on the Central Anti-Corruption Bur€au

2.2. A public official, a person performing a publc function,
a foreign public official

For the existence of venality and bribery, the pergiving the advan-
tage must be aware that the other person performsblc function and
must provide the advantage due to this functiorickr 115 § 13 of the
Penal Cod® enumerates persons who are public officials, atide115 §
19 of the Penal Code defines a person performimgpdic function. Due to
the Supreme Court ruling, the latter category wasreled and covers:

— the director of a state enterprise within thepscof management

and representing the enterprise outside,

— the chairperson of the Board of Cooperative Hagisvithin the
scope of activities associated with the disposalutifiic funds,

— the person authorised by the carrier to instrecdocuments of the
carriage of passengers or luggage in the meansiicptransport
belonging to the carrier, set up by local authesitivith the use of
public funds, within public utilities in the formf@ company or a
commercial partnership,

— an authorised representative of an energy emerpvho controls
the legality of electricity consumption.

In light of the Convention on Combating BriberyFdreign Public Of-
ficials in International Business Transactions (DECD Convention), a
foreign public official means any person holdingggislative, administra-
tive or judicial office of a foreign country, whethappointed or elected;
any person exercising a public function for a fgnecountry, including for
a public agency or public enterprise; and any i@ifior agent of a public
international organisatiorn.

1% Journal of Laws of 2006, n0.104, item 708 asrated

% The Penal Code novel 20 May 2010 (Journal of Law<s98, item 626)

2L Art. 1 section 4a of the OECD Convention on CotinigeBribery of Foreign Officials in
International Business Transactions (Journal of 4aef 2001 no. 23, item 264),
<http://isap.sejm.gov.pl/DetailsServlet?id=WDU20230264> (as of 8.04.2011).



2.3. Financial advantage and personal advantage

Financial advantage(art. 115 8 4 of the Penal Code) — in the mean-
ing of the object of a bribe — is any good satisflya particular need, the
value of which may be expressed in money. It caarbecrease in assets
but also profitable contracts, e.g. on preferertams, donation, assign-
ment of receivables, discharge of debt, tender wqn

According to the Supreme Court, a financial advgaté providing
property to oneself or another person or avoidaridess in the property,
excluding the events whereS the advantage is dtlestperpetrator or an-
otf:gr person under the law in force at the mométiieperpetration of the
act™.

Personal advantage (art. 115 84 of the Penal Code) — is a
non-financial allowance which improves the situatimf the person who
obtains the allowance (e.g. a promise of promotojop, honouring with a
medal, mastering the profession, apprenticeshifavaurable image in
media, acceleration of surgery term, sexual cosl,taaﬂ:d:.§3.

The distinction between the financial and persai@iantage should be
based on which need it satisfies to a higher extéit satisfies financial
needs first of all, it is a financial advantageitlgatisfies a non-financial
need, it is a personal advantage.

The acceptance of a financial or personal advantageeans its sei-
zure by the perpetrator. It may take place direfittyn the provider or it
may involve complicated financial operations whinte meant to ensure
the advantage. It is of no significance whethenatrthe acceptance of the
advantage influenced the behaviour of the persaforeing the public
function. What is punished is the acceptance oatheantage or a promise
of the advantage, but not the undertaking of speadtions.

The acceptance of the promise of a financial or psonal advantage
involves the acceptance by the perpetrator of theise to give any of the
advantages for themselves or for an indicated pensds of no signifi-
cance whether it is accomplished in person or tjinaatermediaries. The
acceptance of the promise of an advantage shouldtépreted as an ac-

22 Compare: the Supreme Court resolution of 30 Jgnl@80, VII KZP 41/78, OSNKW
1980, no. 3, item 24.

2 Compare: the Supreme Court ruling of 10 July 19RN 9/74, OSNPG 1974, no. 11,
item 130.



ceptance expressed in any form.

Giving advantageinvolves its providing in any manner to the person
performing a public function due to the performaddtion. The promise to
give the advantage means a behaviour in the re$ulthich the person
performing a public function may expect that headage will be given in
the future. The relations at issue need not refea particular activity. It
may result in efforts to ensure a favourable atétof the person perform
ing a public functioft.

Tér;e promise may be expressed in any form, howevenust be ex-
press”.

A considerable value property(art. 115 § 5 of the Penal Code) means
a property the value of which, at the time of tleepetration of the prohib-
ited act, exceeds PLN 200 thousand.

A great valueproperty (art. 115 § 6 of the Penal Code) means a prop-
erty the value of which, at the time of the pergigdn of the prohibited act,
exceeds PLN 1 million.

Property damage — the total amount of actual loggdamnum emer-
gens)and lost profitslicrum cessan¥’.

24 The Supreme Court ruling of 12 June 1980, | KFBO9OSNKW 1980, no. 12, item. 93.
% The Supreme Court ruling of 5 November 1997, VNKKD5/97, OSP 1998.

%8 The Supreme Court resolution of 21 June 1995/ R2/95, OSNKW 1995, no. 9-10,
item 58.



3. Legal recognition of corruption



3.1. Legal regulations on corruption offences

The Penal Code is the most important law which ides/the grounds
for combating corruptici. Provisions on corruption crimes are set forth in
the following chapters:

XXIX — ,Offences against the Functioning of the ®taand Local
Government Institutions” (art. 228—-231),

XXXI — ,Offences against Elections and Referenda't.(250a),

XXXIV — ,Offences against the Credibility of Documts” (art. 271

§ 3),

XXXVI — ,Offences against Business Transactions’it.(art. 296,
296a, 299, 302, 305),

XXXVII — ,Offences against the Circulation of Monegnd Securi-

ties” (art. 311).

3.1.1. Venality and bribery — art. 228 and 229 oftte Penal Code

Bribery is the most common form of corruption. Tdare two forms of
bribery:

1) passive, the so called ,officials’ venality” {eering to those who

accept bribes),

2) active, the so called ,bribery” (referring tate who give bribes).

The term ,venality” is more proper for passive leripas passive brib-
ery is often not passive, especially when a pepssforming a public func-
tion demands advantage. The term “active bribesydlso misleading. It is
hard to speak about the person’s activity and remlkent when the initia-
tive comes from the person performing a public fiamc

e art. 228 of the Penal Code (passive bribery)

Passive bribery involves intentional acceptancarohdvantage or the
promise of an advantage. The advantage may be tadcbpfore or after
the activity®. The perpetration of the act occurs at the moroérihe ad-
vantage acceptarfceThe perpetrator may be a person performing aigubl

27 Act of 6 June 1997 (Journal of Laws no. 8, iteBB &s amended).

% The Supreme Court ruling of 8 November 1974., B&2/74, OSNPG 1975, no. 2,
item. 20.

2 The Supreme Court ruling of 20 November 1980KR 354/80, OSNPG 1981, no 6,



function or a foreign official. The legislator eraged six forms of passive

bribery:
— 81 —the basic type — involves the acceptanceromise of an
advantage

Example: an official in a licensing authority actePLN 40 thousand for
a ,hassle-free” concession award for the storadigjoi fuels;

— § 2 — the privileged type, an act of a lessenifigance®
Example: after the accomplishment of the concegsionedure, an official
in a licensing authority accepts a bottle of brahdkohol from the entre-
preneur who obtained the concessions;

Graded type¥:

— § 3 — advantage acceptance in connection witlbtbach of law
Example: an official in a licensing authority actpLN 40 thousand for
the concession award for the storage of liquidsu&he applicant for the
concession does not have storage capacity (whialpisrequisite to obtain
the concession);

— 84 — making the performance of one’s officiatids conditional

upon receiving an advantage
Example: an official in a licensing authority deels to the entrepreneur
applying for the concession that such a concesgilbbe issued only if the
entrepreneur gives him/her PLN 40 thousand;

— 85 — the acceptance of an advantage of consideralue or a

promise of such an advantage
Example: an official in a licensing authority actsepLN 250 thousand in
return for ,favourable” of the concession procediarethe storage of liquid
fuels;

8§ 6 — advantage acceptance by persons performpubpléc func-

tion in a foreign country or in an internationaganisation
Example: a representative of an international dggdion uniting entre-
preneurs dealing with transportation made a repdrich will be favour-

item 61.

%0 Graded types of the offences are discussed iiil detection 4.1.3

31 Graded types of the offences are discussed ail dresection4.1.4.

32 The Supreme Court ruling of 3 December 2002,KNk208/01, OSNKW 2003, no. 3—4,
item 37.



able to one of the entrepreneurs, conditional @eiveng an advantage in
the amount of EUR 100 thousand.

e art. 229 of the Penal Code (active bribery)

Active bribery involves intentional giving an ad¥age or promising an
advantage to a person performing a public funétiohhe conduct of the
person giving the bribe is the other side of vepaRroviding an advantage
may be direct or indirect. An offence of promismiging an advantage is
committed at the moment of its provistarThere are five forms of active
bribery:

— 8§81 — the basic type — giving or promising an aubage to a per-

son performing a public function in connection witiis function
Example: an entrepreneur applying for the concessward for liquid
fuels gives PLN 40 thousand to the official conthgtthe concession
award for a favourable conduct of the procedure;

— 8 2 — the privileged type — an advantage or arge of an ad-
vantage was given when the person performing aigdihction
demanded such an advantage or conditioned hisffieiabactivi-
ties on the advantage;

Example: after the accomplishment of the concegsionedure, the entre-
preneur applying for the concession award for tiquiels gives a bottle of
alcohol to the official conducting the procedure;

Graded types correspond to graded types of venality

— 8 3 — giving or promising a financial advantageréeturn for the

breach of law
Example: an entrepreneur applying for the concesaieard for the storage
of liquid fuels does not satisfy the requirememtd gives PLN 40 thousand
to the official while the official awards the comss@én despite being aware
that there were no grounds for the award,;

— 84 — giving or promising a financial advantageconsiderable
value

Example: an entrepreneur applying for the concesaieard for the storage
of liquid fuels gives PLN 250 thousand to the afficconducting the con-
cession procedure in return for a favourable condiithe procedure;

— 85 — giving or promising a financial or persormvantage to a

% The Supreme Court ruling of 7 1994, WR 186/98NBW 1995, no. 3—4, item. 20.

34 M. Budyn-Kulik, P. Kozlowska-Kalisz, M. Kulik, MMozgawa, Komentarz do kodeksu
karnego (Commentary to the Penal Code), Oficyn®201



foreign official in connection with the performanakthe function

Example: the owner of a chain of hotels offeretharfcial advantage in the
amount of 10% of the gained profit to a memberrofraernational organi-
sation authority in return for choosing his hotaéssaccommodation during
the competition;

— 8§ 6 — impunity clause — referred to in sectioh.4.
Example: an entrepreneur applying for the concessward for liquid
fuels gives PLN 40 thousand to the official conthgtthe concession
award for a favourable conduct of the proceduréerA$ome time, the en-
trepreneur comes to a conclusion that his condas improper and he
notifies the Police on the situation, describingl@tail the circumstances of
giving the money to the official.

3.1.2. Paid favouritism and trading in influence —
art. 230 and 230a of the Penal Code

« art. 230 of the Penal Code (paid favouritism)

Paid favouritism is undertaking to intercede in $beéling of a matter in
a state agency or a territorial government, intéonal organisation, do-
mestic or foreign organisation disposing of pulfilieds in exchange for an
advantage or a promise of an advantage. The patpesr behaviour in-
volves claiming to have influence or evoking theemasted person’s con-
viction of the existence of such influence or fosig the person’s convic-
tion®. It does not matter whether or not the perpetrats the influence
and undertakes the actinlt is necessary for the perpetrator to exercise
influence over an institution. The initiative ofrpetrating the offence may
come from the person who undertakes to settle thteemas well as from
the person who is interested in a favourable smiutiPaid favouritism is a
common offence and appears in two forms:

— 81— basic
Example: an entrepreneur informs a colleague thditas good connections
with the Inland Revenue and is able to settle adisible decisions. He ac-
cepts PLN 4 thousand from his colleague, promisiiag the Inland Reve-
nue will cancel the penalty which had been impasetim before.

% The Supreme Court ruling of 2 March 1972, Il KR% OSNPG 1972, no.2, item. 156.

% The Supreme Court decision of 20 October 2008KI1184/05, OSNKW 2005, no. 12,
item 120 and the ruling of 29 February1984, Rw 83@SNKW 1984, no. 9-10, item 94.



— § 2 — cases of a lesser significance
Example: an entrepreneur informs a colleague thdias good connections
with the Inland Revenue and is able to settle adisible decisions. He ac-
cepts a bottle of alcohol from his colleague, pging that the Inland
Revenue will cancel the fine which had been impasedim before.

« art. 230a of the Penal Code. (active paid favisun, trading in in-

fluence)

It involves giving or promising an advantage toiatermediary in ex-
change for the settling of a matter in a state egen a territorial govern-
ment, international organisation, domestic or fgmedrganisation disposing
of public funds in exchange for an advantage aromse of an advantage.
The intercession should involve unlawful influenoe a decision, per-
formance or omission by a person performing a pufinction in connec-
tion with the performed function. It involves thanse elements as bribery;
however, the aim of the perpetrator is to pay fa intercession, but not
necessarily to pay the person who takes the deci#tios a common of-
fencé’ and it appears in two forms:

— 81— basic
Example: the entrepreneur, on whom the Inland Rexeémposed a fine,
gives PLN 4 thousand to the deputy head’s frieneiichange for which he
promises to influence the deputy head to cancditliee

— 8§ 2 — a case of a lesser significance
Example: the entrepreneur, on whom the Inland Rexémposed a fine,
gives a bottle of alcohol to the deputy head’snidien exchange for which
he promises to influence the deputy head to cahedine;

— 8§ 3 — impunity clause
Example: the entrepreneur, on whom the Inland Rexémposed a fine,
gives PLN 4 thousand to the deputy head’s frieneikithange for which he
promises to influence the deputy head to cancefitlee After some time,
the entrepreneur comes to a conclusion that hidwairwas improper and
notifies the Central Anti-Corruption Bureau on gitation, describing in
detail the circumstances of giving the money todffieial.

3.1.3. Abuse of trust/mismanagement — art. 296 ofi¢ Penal Code
Damage must take place through the abuse of congmeter negli-

M. Budyn-Kulik, P. Koziowska-Kalisz, M. Kulik, Mokjawa Komentarz..., issued as
above



gence. The subject of this offence may be onlyp#rson obliged under the
regulation or the decision of a competent autharityhe contract to man-
age the property or business of another subjegt tlee director of a state
enterprise, a board member of a capital compamyp®y*®. The act is of

effective nature. The effect means significant propdamage. It should be
expressible in money and it may also cover thengément of intangible

assets.

— 81 — basic — covers causing, by the person eblignder the act
or the decision of a competent authority or thetremh to manage
the property or business of another subject, afj@ifcant property
damagé’ in the property of the subject by the excess ofgrs
granted to them or negligence of the obligatiorssga®d to them.

Example: despite a negative opinion of the superyi®oard as well as
despite objective market circumstances, the prasioiethe company con-
cludes a very unfavourable contract for the supplservices, as a result of
which the company loses PLN 250 thousand;

Graded types:

— 8 2 — if the perpetrator acts to obtain a finahadvantage
Example: despite a negative opinion of the superyi®oard as well as
despite objective market circumstances, aiminghtaio public procure-
ments to the enterprise owned by his daughterpthsident of the com-
pany concludes a very unfavourable contract with ¢nterprise on the
delivery of services, as a result of which the camploses PLN 250 thou-
sand;

— § 3 — if the perpetrator causes a huge damage
Example: despite a negative opinion of the superyi®oard as well as
despite objective market circumstances, the prasioiethe company con-
cludes a very unfavourable contract for the supplservices, as a result of
which the company loses PLN 2 million;

— 8§ 4 — if the perpetrator of the offences referredh 8 1 or § 3 acts

unintentionally
Example: counting on a positive development of ieket situation, the
president of the company invests all free assetheafentity in shares of

% M. Budyn-Kulik, P. Kozlowska-Kalisz, M. Kulik, Moktjawa Komentarz..., ibid.

39 The Supreme Court resolution of 21 June 1996ZR 22/95, OSNKW 1995, no. 9-10,
item 58.



listed companies. As a result of stock market cthghinvestment brings
loss of PLN 300 thousand.

3.1.4. Economic corruption — art. 296a of the Pena&ode
The prerequisite for the occurrence of the offeisdhe perpetrator of-
ficially operating in the enterprise. The form agwhtent of his empower-
ment is meaningless. The behaviour connected witinificant influence”
on the decisions is tightly related to financiaduks arising from the deci-
siong®.
— 81 — basic, venality — the perpetrator may lpeeson performing
a managerial function in an organisational unithaving a signifi-
cant influence on decisions connected with theviagtof this unit
(e.g. an accountant) as well as each person remgaini an em-
ployment relationship, service contract or contractrk relation-
ship. The perpetrator’'s behaviour involves the ptangce of advan-
tage or the promise of advantage in exchange fgligemce or
omission by which he/she can cause financial danbagbe unit.
The advantage may also be given for unfair compatitr inadmis-
sible preferential activify on behalf of the participant in the eco-
nomic turnover.
Example: the person appointed by the board of @iredo negotiate and
sign trade agreements, in exchange for a finamaclehntage amounting to
PLN 25 thousand given by one of the contractognssia contract for the
supply of services, despite the fact that the bithe least favourable and
more expensive by PLN 75 thousand than other bids;
— 8 2 — basic, bribery — involves giving or pronmigian advantage
under circumstances referred to 8§ 1
Example: during talks with the person appointedh® board of directors
to negotiate and sign trade agreements, the sumblsgervices gives PLN
25 thousand to this person in exchange for thelasion of the contract
for the supply of services despite the fact thathid is the least favourable
and more expensive by PLN 75 thousand than otller bi

40 Commentary to the Penal Code, AdWsek vol. 2, CH BECK, Warsaw 2006.

41 Unacceptable preferential activity - illegal, ainfor dishonest conduct constituting an
advantage for another entity at the expense ofctmpany represented by the manager,
such as the disposal of property or business atxapptionally low price and unlawful
favouring of the bidder in connection with the imyplentation of public procurement.



— § 3 — privileged
Example: the person appointed by the board of wiredo negotiate and
sign trade agreements, in exchange for a finaacigantage in the form of
a bottle of alcohol given by one of the contractesigns a contract for the
supply of services, despite the fact that the bidat the most favourable
and more expensive by PLN 5 thousand than other bid

— 84 — graded of passive bribery — by his condtles, perpetrator

caused a significant damage to the unit which eygulohim or
which he represents

Example: the person appointed by the board of Wiredo negotiate and
sign trade agreements, in exchange for a finamaciahntage amounting to
PLN 25 thousand given by one of the contractognssia contract for the
supply of services, despite the fact that the bidbjectively the least fa-
vourable and more expensive by PLN 250 thousanddttzer bids;

— 8 5 — impunity clause
Example: during talks with the person appointedh®y board of directors
to negotiate and sign trade agreements, the sumblgervices gives PLN
25 thousand to this person in exchange for thelasion of the contract
for the supply of services despite the fact thathil is the least favourable
and more expensive by PLN 75 thousand than otlus. Bifterwards, the
supplier comes to a conclusion that his conduct mgsoper and notifies
the Police on the situation, describing in detadl tircumstances of giving
the money.

3.1.5. Corruption in sports — art. 46—49 of the Sps Act*

— art. 46 section 1 — basic, venality — the pemtetr may be any-
body who in connection with sports competitionsamiged by a
Polish sports union or an entity acting under atremh concluded
with this union or an entity authorised by the umics responsible
for the behaviour involving the acceptance or pearof an advan-
tage in return for dishonest condtictvhich may influence the

42 Journal of Laws 2010 r., no. 127, item 857 asrated.

* Fraudulent conduct is breaking the rules of spartmoral norms. Dishonest conduct is
not only a conduct contrary to sports rules, bsb & the rules of competition in sports
(with the principle of the best sporting result)dalso with the general principles of ethics.



competition result. The distortion of the resukisniot required to
occur.
Example: before a Premier League match, in exchémga financial ad-
vantage amounting to PLN 20 thousand given by thposing team's
president, the other team’s goalkeeper promisdstttwo goals in during
the match;

— art. 46 section 2 — basic, bribery — the pergetras anybody who
under circumstances set forth in section 1 givgsromises a bribe.
The perpetrator must be aware that the individisadrgor promised
an advantage is a person having influence on thmpettion result

Example: before a Premier League match, in exchémnga financial ad-
vantage amounting to PLN 20 thousand given by thposing team's
president, the other team’s goalkeeper promisé tn two goals;

— art. 46 section 3 — privileged

Example: before a lower-class match, the refereems a financial ad-
vantage in the form of football boots worth PLNf6@m an activist of one
of the teams in return for favourable refereeing;

— art. 46 section 4 — graded — the perpetratomhefact referred to
in section 1 or 2 accepts an advantage or a proofiaa advantage
of considerable value, or gives such an advantagdemands the
promise of such an advantage

Example: before the Premier League match which eéltide about Po-
land’s championship, in exchange for a financialaaxdage amounting to
PLN 250 thousand given by the opposing team's ggasi the other team’s
goalkeeper promises to let in two goals;

— art. 47 — participation in betting — the perp#dras a person hav-
ing information on committing an offence under @46 or a per-
son to whom the knowledge was passed, participatingetting
with reference to sports competitions to whichitiffermation refers

Example: before a Premier League match, a foofilaller of one of the
teams received information that in exchange forinancial advantage
amounting to PLN 250 thousand given by the oppos&agn's president,
the goalkeeper of his team promised to let two @alduring the match.
He instructs his brother to bet PLN 20 thousantherfailure of the club he
plays for;

— art. 48 — the counterpart of the offences under280 and 230a of
the Penal Code

Example: the president of one of football clubsamgered with the fall to
a lower competition class meets a man who claimsate good connec-



tions with the Polish Football Association, thartkswhich he is able to
influence the results of the meetings so that ¢#aent could remain in the
same league. However, he will do it for PLN 400utbend. The president
gives the money and requests for action.

— art. 49 — impunity clause
Example: before a Premier League match, in exchéorga financial ad-
vantage amounting to PLN 20 thousand given by thposing team's
president, the other team’s goalkeeper promisdsttim two goals. How-
ever, the president comes to a conclusion thattisluct was improper
and notifies the Police on the situation, descgbim detail the circum-
stances of giving the money.

3.1.6. Money laundering art. 299 of the Penal Code

Money laundering is entering funds originating frenminal activity
into financial circulation. The aim is to concehktillegal origin of the
money”. Corruption is a source offence in relation to eymaundering,
which means that all funds obtained through itiisty money™.

— 81 — basic — the perpetrator may be anyone witere funds
originating from advantages connected with the giegtion of a
prohibited act. Obstruction to find out their criral origin and the
place of storage are also punished. The objecexetutive activi-
ties are the means of payment, financial instrusjesgcurities, for-
eign exchange, property rights, tangible and intdagroperty.

Example: the perpetrator bought a life insuranckcyon the amount of
PLN 2 million, paying high premiums in several ailgtents; the money he
paid with came from trade in stolen paintings;

— 8 246— basic — the perpetrator is an employeenoblaiged institu-
tion™.

4 R.Typa Zwalczanie przegbczdici gospodarczej, Przegczoi¢ gospodarcza —

problemy wspétpracy radzynarodowej (Fighting Economic Crimes, Economidnter —
International Cooperation Problems), ed. H. Maska, p. 29-32 Warszawa 2008.

4 gee: definition of money laundering in 1ll Guithel of the EU (Journal of Laws no. 309
of 25 November 2005). In Polish legal system, miavis of art. 299 of the Penal Code and
art. 2 section 9of the Act of 16 November 2000 ré&dat.

46 Art. 2 section 1 of the act of 16 November 2060Money Laundering Prevention and
Financing of Terrorism (Journal of Laws of 2010 46, item 276 as amended).



Example: an entrepreneur dealing with currency amgk facilitated a
friend entering huge amounts of money into cir¢afat
— 85 — graded — the perpetrator acts in agreemwwiht other per-
sons
Example: an advocate in agreement with a notary andT specialist
working for a bank transferred funds from the gmtiee assets abroad. The
advocate had the power of attorney to manage tieepise assets.
— 8 6 — graded — the perpetrator obtaining a caraidle financial
advantage is also subject to the penalty set for§b
Example: the president of a big joint-stock compambezzled PLN 260
million out of the company’s assets through fiotits companies;
— § 7 — seizure of objects from crimes;
— § 8 — impunity clause.

3.1.7. Acting to the detriment of creditors — art.302 of the Penal
Code
The provision defines the liability for creditorfgivouritism, involving
satisfying the claims of some of them with the idetnt to others. The
subject may be the debtor to at least three crmsdifdtne payment may be in
cash or by transfer of a part of assets.

— 82 — bribery of a creditor or creditors — invedsgiving a finan-
cial advantage or a promise of an advantage toeditor by the
debtor or a person acting on the debtor’s behatiithange for act-
ing to the detriment of other creditors. The cradihay be bribed
by the debtor or any other person acting on theéodslrequest. The
crime is perpetrated at the moment of giving orngising an ad-
vantage. The bribed creditor is not required toentatke any action
to the detriment of other creditors.

Example: an entrepreneur promised to repay the wéhtan additional
10% interest in return for sustaining supplieswad bther competitors;

— 8 3 — creditor’'s venality — involves the accem@arof an advan-
tage from a debtor or a person acting on behathefdebtor in re-
turn for acting to the detriment of other creditadsly the creditor
may be the perpetrator.

Example: The situation as above but it was theitnredsho demanded an
advantage.

3.1.8. Frustration or obstruction of public procurements —
art. 305 of the Penal Code
— 81 — it covers frustration or obstruction of @bfic procurement or



entering into agreement with another person, byclwtie perpetra-
tor acts to the detriment of the property owngogeson or an insti-
tution on behalf of who/which the tender is orgadisFor the crime
to be committed, the perpetrator is not supposeathieve the aim
in the form of a financial advantage. Anybody canthe perpetra-
tor.
Example: for 10% of the tender value, in agreemsetit the representative
of a participating company, the chairperson oftémeler committee assured
the company winning the tender despite the fadtttietwo other bidders
offered better conditions.

3.2. Other provisions

— art. 271 8 3 of the Penal Code (attestation afratruth)

— § 3 — graded — acting to obtain an advantage
Example: in exchange for a personal advantage enfdhm of an erotic
service, a legal adviser certified a false docuns¢ating that AB - an en-
trepreneur — was staying at his hunting lodge dutimo summer months
(for the entrepreneur it was an alibi in the onagotriminal proceeding
connected with the embezzlement of his compangstak

— art. 311 of the Penal Code (dissemination okfaiformation)
The perpetrator disseminates false informatiorooiceals the information
on the tenderer’s financial standing. This inforimaimust be relevant to
the acquisition, sale of securities, an increasereduction in the contribu-
tion. The object of the activity is the documergatrelating to trading in
securities. Anybody can be the perpetrator.

Example: the entrepreneur withheld the informabtarthe control of the
product safety due to which the share price didchange (it was about to
decrease significantly);

— the Public Procurement Act of 29 January 2804

The reports of organisations dealing with corruptio Poland indicate
that public procurement procedures are most thmedt&vith irregularities.

4T The Supreme Court ruling of 13 August 1976, IV KR8/76, OSNPG 1976, no 11,
item 104.

48 Journal of Laws of 2004, no. 19, item 177, as atedn



The act aims to ensure the correctness of pubticupement conduct and
proper management of funds from the state budgké [ability for
breaching its provisions is set forth in Chaptek, ¥iticles 200-201.

— the Act of 21 August 1997 on Restrictions on Qmiaf Business

Activities by Persons Performing Public Functions

The Act contains provisions which prevent the pdubdes to use a
public function for individual or group purposesasiated with, e.g. em-
ploying a person occupying a state leading positioa commercial com-
pany®. Implementing the restrictions on employment andducting of
business activities set out in art. 2 of the Alag kegislator aimed to elimi-
nate the conflict of interest in the event of sitankously performing a
public function and obtaining financial advantagiee employment in the
economic sector.

— Unfair lobbying

Lobbying is a manner of representing and promatitgyests of dif-
ferent social groups. Its essence is to influendthjin a certain legal sys-
tem, the decisions taken by the public authorities.

In Poland, lobbying is regulated by an®actobbying is any activity
carried out by lawful methods, aiming to influertbe public authorities in
the law making process. Professional lobbying cevebbying activities
and paid lobbying, conducted on behalf of thirdtiparin order to reflect
their interests in the law making process. Thissagtcan be performed by
an entrepreneur or by a natural person on the baaisivil law agreement.

3.3. Unpunishable forms of corruption

3.3.1. Nepotism and cronyism

Nepotismis an abuse of one’s position by backing one’astreds. The
key determinant of nepotism is direct subordination

Cronyism is favouritism based not on kinship but on socetion-
ships. Protégeés are people who usually do not hdequate skills or quali-
fications.

4% Journal of Laws no. 106, item 679 as amended
%0 Act of 7 July 2005 on Lobbying Activity in the Lamaking Process (Journal of Laws
no. 169, item 1414 as amended).



3.3.2. Conflict of interest

According to prof. A.Z. Kaminski, a conflict of itest means per-
forming a public function by a public person orrbgmbers of their closest
family, or maintaining private contacts which couwlffect the content of
official conduct in a manner which might give rigedoubts on their im-
partiality.

A conflict of interest appears in different formsdaoccurs at all levels
of economic, political and administrative activitidMost codes of ethics
contain a section referring to a conflict of in&revhich, on the one hand,
contains an order to avoid them and, on the othedhenvisages to dis-
close the conflict when it is impossible to avdidA conflict of interest is
one of key issues in business ethichany entrepreneurs are aware of the
significance of the problem. Therefore, specialufations are imple-
mented, e.g. in banks, to prevent conflict of iegeeffectively?.

Conflicts of interests occur in the following event

* Having financial connections with the family,énds or other con-

nections with the suppliers, clients, customersther entities co-
operating with the company,

e connections with the competing party, e.g. by lesmpent or con-

sultancy,

e involvement in the production of goods or sersicerhich is com-

petitive against the company,

« working for other entities than the company amsihg the com-

pany’s equipment or working hours for this,

« rendering services for companies other than tlwsing from the

employment relationship, e.g. sale of materialsjg@gent rental,

e access to confidential information, the use ofclwhmay bring a fi-

nancial or other advantage,

« combining the functions or connections betweeasqes performing

functions, between whom there is a unilateral tatéial depend-
ence, e.g. the production and control function.

51 A. Lewicka-Strzateckanstytut Filozofii i Socjologii PAN (Institute oPhylosophy and
Sociology of the Polish Academy of Sciences) [iegd.A. Wegrzeckj Konflikt intereséw —
konflikt wartosci, Teoretyczne i praktyczne aspekty identyfikagjgraniczania konfliktu
intereséw, p. 15 (Conflict of Interest — Conflidt\dalues. Theoretical and Practical Aspects
of the Conflict of Interest Identification and Restion)

52 <http:/imww.bgz.pl/mifid/konflikt_interesow.html¢as of 8.04.2011).



3.4. International regulations

For Polish enterprises, the most important intéonat regulations

concerning combating corruption are:

United Nations Convention against Corruption’, which envisages,

among others:

— combating corruption in the public and privateteg,

— recovery of property originated from corruptisransferred to other
states,

— international cooperation in investigations, @medings and pun-
ishing of perpetrators as well as in recovery ofpgrty,

— implementation of a transparent public procurenmocedure and
public reporting

Convention on Combating Bribery of Foreign Public Oficials in

International Business Transactiond’. The Convention specifies:

— the penalisation of activities perpetrated inr@gtion with business
activities,

— required actions to adjudicate seizure and coatiisn of funds
originated from corruption as well as the procegaised due to an
offence,

— guidelines concerning money laundering and acihogin

Council of Europe Civil Law Convention on Corruption which en-

sures’ in domestic laws that the person who suffered dengue to

corruption has the right to take legal action tabarded compensation
for the damage by imposing:

— on each Party the obligation to provide in iteeinal law for any
contract or clause of a contract providing for aption to be null
and void,

— on each Party the obligation to provide in iteinal law for appro-
priate protection against any unjustified sancfmmemployees who
have reasonable grounds to suspect corruption dmad report in

53 <http://www.unodc.org/unodc/en/treaties/CAC/indeml> (as of 8.04.2011).

54

<http://www.oecd.org/document/21/0,3746,en_26495342017813 1 1 1_1,00.html>
(as of 8.04.2011).

55

as above



good faith their suspicion to responsible persoresuthorities,
— on enterprises the obligation to draw up annaabants which will
be confirmed by internal auditors.
« European Union regulations — corruption in the private sector® -
Council Framework Decision 2003/568/JHA of 22 JRB03 on com-
bating corruption in the private sectoaccording to which corruption
offences in the private sector are treated astioteal criminal offences.
It also imposes the obligation to implement addaiopenalties of tem-
porarily prohibition from carrying on this partieul or comparable
business activity in a similar position or capacityhe facts established
give reason to believe that there is a risk of abof position. The
European Union orders the Member States to holal legrsons liable
for corruption practices.
2006 OECD Council Recommendation on Bribery and Oitially
Supported Export Credits. It requires the Member States to undertake
steps against bribery and indicates actions whiclulgl be undertaken
in connection with the official support. The agescivere authorised to
select export credits on the preliminary stage radlysis to eliminate
those applications which may raise a suspicionritifeby. The Export
Policy Insurance Committee implemented regulattongrocedures as-
sociated with the export insurance guaranteed byState Treasury,
which aim to prevent bribery:
1)Requiring exporters/applicants, to disclose Wweethey or anyone
acting on their behalf in connection with the tr@ct®n are cur-
rently under charge in a national court or, withifive-year period
preceding the application, have been convictedriatenal court or
been subject to equivalent national administrateasures for vio-
lation of laws against bribery of foreign publicfiofals of any
country, and that they do not appear on the pybhwiilable de-
barment lists of one of the international financdratitutions (“de-
barment lists”: the World Bartk and EBRD);

56 <http://ec.europa.eu/home-affairs/policies/crerieie_corruption_en.htm> (as of
8.04.2011).

57 <http://eur-lex.europa.eu/LexUriServ/LexUriSew?diri=DD:19:06:32003F0568:
PL:PDF> (as of 8.04.2011).

58

<http://www.cba.gov.pl/portal/pl/48/618/Antykorugng_procedury_Banku_Swiatowego.ht



2)Requiring that exporters/applicants discloseitiemtity of persons
acting on their behalf in connection with the ti@et®on, and the
amount and purpose of commissions and fees paidgreed to be
paid to such persons;

3) In case of a conviction of exporters/applicanteasures for viola-
tion of laws against bribery of foreign public affils verifying
whether appropriate internal corrective and prévenmeasures
have been taken, maintained and documented.

mi> (asof 8.04.2011).



4. Legal consequences of corruption



4.1. Penal liability

The law in force aims to combat corruption effeetwthrough penal
sanctions and deprivation of the proceeds of criinalso complies with
the preventive aspects. In the legal sense, coorup a crime prosecuted
ex officio and is punishable. Sanctions:

— the penalty of deprivation of liberty for a termlmtween 1 month
and 12 years (15 years at the concurrence of af&tic

— the penalty of restriction of liberty for a tewwhbetween 1 month and
1 year;

— fine — art. 33 8 2 of the Penal Code imposedemms of daily rates
defining the number of daily rates to be levied gralamount of each
rate; unless otherwise provided by the law, theebmumber of daily
rates is 10, and the highest is 540. The daily naég not be lower
than PLN 10 or higher than PLN 2000;

And penal measures in the form of:

— interdiction preventing the occupation of specifiosts (e.g. traffic
controller, automotive diagnostician);

— interdiction preventing the exercise of specpiofessions — art. 41
§ 1 of the Penal Code (e.g. a doctor, a teacher);

— interdiction to engage in specific economic dtitg — art. 41 § 2 of
the Penal Code (e.g. construction activity or oigmtion of sports
competition);

— forfeiture of items (all material objects) — a4d of the Penal Code;

— forfeiture of the financial advantage — art. 43lee Penal Code (di-
rect and indirect advantage obtained from crime);

— making the sentence publicly known;

— pecuniary consideration for a specific sociallgoa
In the event of corruption offences, the courtsallguule the depriva-

tion of liberty, including the conditional stay tife execution, as well as a
fine. The fine adjudicated independently of thegbignof the deprivation of
liberty constitutes an additional ailment of a figgl nature. It is imposed
when the perpetrator obtained a financial advantiage the offence.

The penal measure of the forfeiture of items fraime and the finan-

%9 |n the catalogue of penalties, the following jées are also enumerated: deprivation of
liberty for 25 years and deprivation of liberty fde, which are envisaged for other crimes.



cial advantage (or their financial equivalent),.@gar received as a bribe
as well as an object being its outcome, e.g. aboaght with the money
received as a bribe, is aimed to deprive the pexfmetof the so called fruits
of crime. Therefore, the legislature requires thercto rule such forfeiture
as the sentence for a corruption offence.

The responsibility of the collective entity is régied by article 416 of
the Civil Code, which states that a legal persotiaisle to redress the
damage caused through the fault of their agent@seover, the Act on
Liability of Collective Entitie&® defines the principles of liability of collec-
tive entities for prohibited acts under penaltywel as the conduct relating
to such liability. Therefore, collective entitiesediable for corruption of-
fences set forth in: art. 228 of the Penal Code,280 of the Penal Code,
art. 296a of the Penal Code, art. 302 § 2 andf&l3dPenal Code, and also
art. 4648 of the Sports Act, based on the ligbftir an act which consti-
tutes the behaviour of a natural person actingedralh of this entity if this
behaviour might result in an advantage to the ctile entity®*

A collective entity may be sentenced to a fine leetwl thousand and
20 million PLN but no more than up to 10% of theeneue generated in the
tax year when the offence, which is the groundsttiercollective entity’s
Iiagtgility, was committed. Apart from the fine, tlveurt rules the forfeiture
of™~

- the objects originating from the prohibited act,otjects used or

designated for use as the tools of perpetratingtbkibited act;

- the financial gains originating from the prohibitect;

- the amount equivalent to the objects or financaldiit originating

from the prohibited act as well as the ban on upurgic benefits.

The collective entity can be penalised with:

- the ban on promoting or advertising the businessites which it
conducts, the products it manufactures or selés strvices it ren-
ders, or the benefits it grants;

- the ban on using grants, subsidies, or other fahimancial sup-
port originating from public funds;

0 journal of Laws of 2002 no. 197, item 1661 as aledn

1 Compare: B. Kolagski, Obywatelska Karta Antykorupcyjna, Prokuratuxpelacyjna
(Citizen’s Anti-Corruption Chart, Appellate Pubkgosecutor’s Office) Szczecin 2005.

62 Art. 8 of the Law on Liability of Collective Entés for Acts Prohibited under Penalty



- the ban on using the aid provided by the intermafi@rganisations
the Republic of Poland holds membership in;

- the ban on applying for public procurement consact

- the ban on pursuing the indicated prime or incidiebtisiness ac-
tivities and also public pronouncement of the mglimhe temporary
or permanent ban on the conduct of business aesiyjplacing un-
der judicial supervision or judicial liquidatih

4.1.1. Circumstances excluding penal liability (impnity clauses)

The law provides the opportunity to avoid punishiriey the person
who gave a bribe. The perpetrator is not punishétle following condi-
tions are met:

— the ,active regret” provision — the person givitige bribe reveals
all relevant circumstances to the law enforcemegnaies before
the agencies detect them. It is not sufficient mty gpass some in-
formation on the event while concealing offielf the perpetrator
repeatedly gave the financial or personal advartagiee same per-
son, it is possible to use the institution of imiyienly if the perpe-
trator reveals all circumstances constituting tbatiouous ac¥.
The act must be reported in person to the Polieptosecutor’s of-
fice, the CBA or any other law enforcement ageridye act does
not indicate the form of the natification on thectfaf giving the
bribe, which means that it may be reported in aapmer. However,
an anonymous notification does not satisfy the irequents of
art. 119 81 item 4 of the Penal Code which setshfthat the
pleading must contain the signature of the persba submits the
informatior?®;

— the advantage or the promise of an advantagebbes accepted.

8 CompareB. Kolasiiski, wyd. cyt.; por.M. Budyn-Kulik, P. Kozlowska-Kalisz, M. Kulik,
M. MozgawaKomentarz..., quoted issue.

 The Supreme Court's ruling in Poznan, Il AKaQB/OSA 2002/9/69.

8 The Supreme Court’s ruling of 8 March 1985, IV K®/85, OSNKW 1985, no. 11-12,
item along with the gloss by M. Surkont, ,Nowe PcdwNew Law) 1986, no. 11-12,
pp. 138-139.

® R.A. Stefaski, Zawiadomienie o niepopelnionym pragsitwie wéwietle prawa karnego,

+Prokuratura i Prawo” (Notice of a non-perpetrateidninal offence in light of criminal law,

~Prosecution and Law”) 2005, no 10, p. 35.



The acceptance may be of an implied nature, e.g. d®sture. If the
bribe has not been accepted, the person is liabladtive bribery,
but when the acceptance takes place while the fatpe incites
another person in order to issue criminal procegdagainst them,
he is liable for instigation under art. 24 of tren&l Code.

The legislature leaves the assessment, whethastdh@ above condi-
tions are met, to the body set up to prosecuteeximhich has been in-
formed by the perpetrator of the crime, such asGB&. The following
provisions allow the exclusion of penal liability:

— art. 229 8§ 1-5 of the Penal Code (bribery inghblic sector),

— art. 230a § 1 and § 2 of the Penal Code (tradimgfluence),

— art. 296a § 2 or 8§ 3 of the Penal Code in conmeatith § 2 (eco-

nomic bribery),

— art. 49 of the Sports Act (sports bribery).

In the above mentioned provisions, impunity medre the law en-
forcement agency does not institute penal procesdagainst the person
who gave the bribe, and the instituted proceedargsdiscontinued. The
fact that the perpetrator is not punishable indberse of the pre-trial pro-
ceedings results in an order to discontinue, d¢hat fact was established
only after the commencement of the trial — the exsece to discontinue the
trial. The perpetrator appears in court againsbtiteeree as a witne¥s

Only the perpetrators may benefit from impunityeevf the perpetra-
tor initiated the bribe and then made the appropmatification. The per-
sons who accept the bribe may not benefit from sucbpportunity.

4.1.2. Mitigating circumstances

The impunity clause does not apply to persons dicaepribes (unless
they themselves are petitioners in their own caddejvever, also this group
is offered an opportunity to mitigate the penaltyewen suspend the execu-
tion of the penalty (art. 60 § 3 and § 4 of thed&ode).

67 Compare B. Kolasiiski, quoted issue.,G. Kobuszewski, Z. Bielecki,Przestanki

wytaczenia lub ztagodzenia odpowiedziadoo karnej sprawcy przegistwa korupcji
(Prerequisites for exemption or mitigation of cniai liability of the perpetrator of a
corruption offense) [in:] Zwalczanie przegtzaici korupcyjnej w Polsce (Combating
corruption offences in Poland), e€l. Bielecki, J. Szafreski, Szczytno 2007, pp. 96-98.



The court applies extraordinary mitigation of péyfa] or may even condi-
tionally suspend the execution of the penalty, wétspect to the perpetrator
who co-operating with others in the perpetratioranfoffence reveals in-
formation pertaining to the persons involved in tféence or essential
circumstances of the offence to the agency resplengir its prosecution.
The waiver of penalty is optional. Upon a motioonfrthe state prosecutor,
the court may apply an extraordinary mitigatiortraf penalty or even con-
ditionally suspend the execution of the penaltyhwitspect to the perpe-
trator who irrespective of any explanation providetiis case revealed and
presented essential circumstances, not previoustywk to the agency
responsible for prosecution, of an offence subjea penalty of depriva-
tion of liberty exceeding 5 years. Moreover, therrtanay renounce the
imposition of the penalty if the role of the pemagdr in the commission of
the act was of secondary importance, and the pasfethation has helped
to prevent the commission of another offence.

It should be noted that the application of arta®@ 61 is subject to the
attitude of the perpetrator after the commissiothefoffense, especially to
the cooperation with law enforcement agencies amdirgstration of jus-
tice.

The extraordinary mitigation of penalty is subjectwo prerequisites:

— the perpetrator notified the law enforcement agemn the offence

and the circumstances of the perpetration of tfenog,

— the notification was submitted before the lawoeoément agency

found about the offence and the circumstances q@etpetration.

The goals, motives or the reasons why the perpetsabmitted the no-
tification do not matter for the application of thetigation of the penalty
or the waiver of the penalty:

— art. 302 § 2 and § 3 of the Penal Code (corruggmainst creditors)

— with regard to the perpetrator who voluntaribgngpensates in full for

the damage caused, the court may apply an extresydimitigation
of the penalty or even renounce its imposition. @07 8 1 of the
Penal Code — refers to art. 296, 299-305 of thealP€nde). With
regard to the perpetrator of the offence who valrilyt repaired a
significant part of the damage, the court may agplyextraordinary
mitigation of the penalty— art. 307 § 2 of the Penal Code. The re-

% The extraordinary mitigation of a penalty consistthe imposition of a penalty below

the lower statutory level, or the imposition ofenplty of lesser severity.



dress of the damage need not occur prior to thiutisn of criminal
proceedings. These conditions can be successfattyleted until
the collapse of the final settlement. The provisioh article 307 of
the Penal Code are based on the institution ofr@ctgret, which
comprises the mitigation or exemption of criminabllity as a result
of remorse expressed by the perpetrator and seal@ripensate for
the loss suffered by creditors as a result of gnpgtrator's criminal
activities.

4.1.3. Cases of a lesser significance (graded types

The graded type of corruption offences is the dledaase of a lesser
significance, subject to a fine, the penalty oftieson of liberty or the
penalty of deprivation of liberty for up to 2 yeahsoccurs in art. 228 § 2,
229 8 2,230 § 2, 230a § 2, 296a § 3 of the Peodé@nd in art. 46 section
3 of the Sports Act.

Providing advantage, which slightly exceeds sogiattceptable, cus-
tomary gratifications, comprising the acceptancesrofll gifts, such as a
bottle of cognac in gratitude for expressions ahggithy or special efforts,
within the limits of the function performed can &@eamples of the above. It
is not an offence to give or accept a usual expess recognition, grati-
tude in the form of flowers, small gift of an adti®ing nature, such as a
pen or a calendar. Such gifts of symbolic valueukhaot be treated as an
object of a bribe despite the fact that they ctustia financial advantage,
for example, after a surgery, as an expressiomatitgde, the patients give
flowers or sweets to the medical staff. Howevevjrngj such advantages
prior to the admission to hospital does not exclimdeunlawfulness of the
act.

The graded type will also occur when the advantagéhe promise of
the advantage are given when a person performipgbéic function de-
manded the advantage or made the performance affiaial activity con-
ditional on the receipt of the advantage. Anothhement of the application
of the graded type is the assessment of sociakqoesices, as they are not
significant.

4.1.4. Aggravating circumstances (graded types)

The acceptance or promise of an advantage in ré&um conduct con-
stituting the breach of law (art. 228 § 3 of thex&eCode) constitutes the
graded types of venality associated with aggravhaddlity. Another type
of graded venality is making an official activitpraditional on the receipt
or promise of an advantage or a demand of an aalyargart. 228 § 4 of the



Penal Code.). However, making an activity condaioon its obtaining is
called blackmail, which corners the interested @er&@s often a matter of
vital importance depends on giving the advantalfe).person performing
a public function makes an official activity, therformance of which is
required by the law, conditional on the receiptanfadvantage, such con-
duct justifies a cumulative qualification of thefesice. Under art. 228
§ 5 of the Penal Code, the acceptance or promisa @dvantage of con-
siderable value constitutes the graded type oflitgna

Art. 229 § 3-5 of the Penal Code specify the grageds of bribery.
Higher liability is attached to inducing a persarfprming a public func-
tion to violate the law in exchange for an advaataga promise of an ad-
vantage, as well as giving an advantage for sudiolation. Under 8§ 4, a
graded type is also giving or promising a finanedantage of consider-
able value to a person performing a public functidnder § 5, giving or
promising a financial or personal advantage toraifm public official in
connection with performing the function is subjeztan analogous penalty
as in the two above paragraphs.

Article 296 of the Penal Code sets out two gradeohs$: 8§ 2, which re-
lates to the situation where the perpetrator acisrder to gain an advan-
tage, and 8 3 where the perpetrator causes aisartiimaterial damage.
However, art. 115 § 6 of the Penal Code in conapatith § 7 sets forth
that a significant damage is damage of the valuelLdd 1,000,000 at the
moment of its perpetration.

Also art. 296a8 4 of the Penal Code defines thdagtr@ases, where the
perpetrator, by their conduct, causes a significaaterial damage to the
entity which employs them. The material damagersefe the loss which
the injured party suffered as well as the benefitclv they could obtain if
the damage was not caused. In this case, the aladarnage has the civil
law meaning.

Article 299 of the Penal Code defines two grademzesy The first one
is specified in 8 5, where the perpetrator actgdoperation with other
persons. The other one refers to situations whexgerpetrator obtains a
considerable advantage. Acting in cooperation isdewtood as
co-perpetration and forms of criminal collaboratibased on mutual
agreement (including aiding and abetting). The egent must be con-
cluded by at least three persons who transfer cshgrcarry it abroad or
deposit funds originated from organised crime.

The provisions of art. 2718 3 of the Penal Code®sethe attestation of
an untruth in order to obtain an advantage as @egraffense. The subject



of the offense is a person authorised to issuercplar document on
somebody else’s behallf.

4.2. Civil liability

An act of corruption may cause damage to the as$éte office which
employs the corrupt officer as well as of otherunator legal persons. In
determining the amount of the damage caused bgdhef corruption, both
the actual damage and the loss of profits are takerconsideration.

Under the binding law, civil liability for the damgea caused by the neg-
ligence or omission of an official in connectiontlwihe performance of
official duties is borne by the employer (art. 120 of the Labour Code
and art. 417-417f the Civil Code), and the amount of recourse tduie
employer’s entitlement against the employee wasgeso that the dam-
ages are determined in the amount of the damagsedatnowever not
higher than the tripled remuneration due to the leyge on the day the
damage was caused (art. 119 of the Labour Code).eiployee may be
held liable under art. 415, 422 and 441 of the|@wade”.

4.3. Disciplinary liability

The acceptance of an advantage implies the disaigliliability of the
person who accepts the advantage and has the stfatas employee.
Art. 52 § 1 of the Labour Code sets out the mestrictive form of an
employee’s responsibility. The employer is entittedterminate the em-
ployment contract without notice due to the emp&ydault under disci-
plinary procedure.

Art. 52 § 1 of the Labour Code determines threeegopé@sites, out of
which each may constitute the grounds for employtneentract termina-
tion without notice due to the employee’s faulteylare:

— grievous breach of the basic duties of an em@pbeibery accep-

tance, shows the features of grievous breach ofitties of an em-
ployee,

8  K.Scipies, Za co odpowie urmnik? (What is an official liable for?),

<http://finansepubliczne.bdo.pl> (as of 8.04.2011).



— in the employment term, perpetration of a cringethe employee,
which precludes their further employment on theupoed position
if the offense is obvious or has been acknowledned final ver-
dict. Bribery acceptance constitutes a glaring ramttto these re-
qguirements and therefore may give rise to the teation of an
employment contract without notice due to the fafltthe em-
ployee. The clarification of the “obviousness” of affense is the
subject of disputes in legal doctrine, and it haygpthat the em-
ployer — out of caution or for other reasons - gelde termination
of the employment contract without notice until t@urt issues a
final decision. However, where it comes to tempprdetention,
the employment relationship expires with the lapS8 months if
the contract was not terminated without notice efdue to the
fault of the employee (art. 66 § 1 of the Laboud€&,

—the loss of entitlement to perform duties on tleeupied position.
This reason is rarely used in practice. This pneiggig may be ap-
plied in relation to an employee who after acceptnbribe has
been deprived, by court or other authority, perioiss required to
perform the duties on the existing post.

Even if the employer does not exercise the entélano terminate the
employment contract with the briber under art. 85Pof the Labour Code,
the acceptance of the bribe justifies the use dfgated means, such as
termination of the employment contract with notiés. the reason for the
termination, the employer indicates e.g. the Idssust, the breach of the
binding official practice or of the code of honohaving a negative impact
on other employees’ performance or on the empleyerage.

The rulings of the Supreme Court are very striciabhe considerable
degree of an employee’s fault as a prerequisiteaHfertermination of the
employment contract without notice. The employevusth consider if it is
in his interest to take the decision on the tertmmawithout notice, as it
may involve the risk of the employee’s return torkyalue to the court’s
ruling, and award of remuneration due for the tiwithout work or com-
pensation. It might be more advantageous to temmitize contract the



usual way, justifying it with the employee’s contuehich might be an
insufficient reason to terminate the contract duenis/her fault. Embez-
zlement of property of the employer is always argrareach of fundamen-
tal obligations of employees, regardless of whether to its value, it con-
stitutes a crime or misdemean@ur

0 K. Jaskowski, E. Maniewska&omentarz (Commentary), LEX 2010, Komentarzziog
do kodeksu pracy (Current Commentary to the Lalaode), <www.e-omega.lex.pl> (as
of: 8.04.2011).



5. Anti-corruption policy in business



5.1. Ethics in business

Business is extremely vulnerable to corruption, pra¥ides many op-
portunities for dishonest behaviour. The importaatéhis problem is se-
rious, because corruption not only breaks the rulesveryday life, we
deal with situations where behaviour commonly rdgdras reprehensible
is not unlawful.

In the process of combating corruption, an impdrtate is assigned to
codes of ethics. The codes are collections of bsteol, written standards
of conduct relating to various behaviours of empks; They regulate the
activities of the entity, institution, office, thegnd to list the rules, which
have to be followed in their business by the adures.

Each company operates in the environment of otherators, as well
as clients, customers or counterparties. This imected with the occur-
rence of situations involving the existence of matiyical problems such
as competition, promotion or relationships withinass partnefé

Therefore, the code of ethics should be part ofctrapany develop-
ment. Ethics shows us the attitude and behaviouvards other people. It
indicates what to do and how to do it so that emeeyknows what is right.
It is a guarantee of correct relationships inside eutside the compafy

Entrepreneurs are increasingly seeking to incluements of organisa-
tional culture in a company's codes. This giveapetitive advantage,
which the company otherwise would not be able thieae. A
well-designed code of ethics helps to increaseptbéits of an enterprise.
This is because it has a direct impact on reduthegnumber of cases of
corruption, fraud and the so-called bad practitteseduces the number of
conflict of interest situations. It increases ttenfadence of clients, cus-

L Centrum Etyki Biznesu (Centre for Business Ethicsww.wspiz.pl/~cebi> (as of:

8.04.2011).

2 M. Szymaska-BasterKodeks etyczny — jego rola i znaczenie w firm@®(e of Ethics
— its Role and Meaning in a Company),
<http://marek.wojciechowski3.nf.pl/Blog/289/Kode&ssczny-w-firmie-Moda-czy-potrzeba
/etyka-biznes-globalizacja-clienting/> (as of: 12(BL1)

 <www.etykabiznesu.pl> (as of: 8.04.2011).



tomers and partners. In this way, the credibilitgl doyalty of staff may
increasé’.

In Poland, the model code for entrepreneurs islemeant of ethics in
business which is developed, by the "Institute Poivate Enterprise and
Democracy" Foundation on request of the Nationahr@ber of Com-
mercé®. The objectives and the nature of developmenteiftected in its
preamble. Individual records may be helpful to goteneurs in preparing
their own version of the document:

Building a market economy in Poland is connectdtl thie necessity to
observe the rules of ethics and entrepreneurialtucel The National
Chamber of Commerce sees the pursuit of honestingegtity in business
activities among a growing group of entrepreneunswwhom adherence to
ethical standards and generally accepted pattefisetvaviour becomes a
reality. (...) The National Chamber of Commercecemages businesses to
adopt Codes of ethics and inform customers andtegparties on it. The
code of ethics in business may be the model farethales, adopted by
individual entities. The National Chamber of Comoeeis of the opinion
that in all business activities, the preservatidnfndamental values and
appreciation of ethical obligations to all interest in the activity of the
company is necessarfy..).

The standards of the organisation performance atirdgwith employ-
ees, contractors, the environment, developed byN#teonal Chamber of
Commerce, are an essential component also in tieepb of promotion of
"Business Fair Play" — an ethical business conduet.concept is based on
the benefits that a company can achieve as a r@stittecking the reliabil-
ity standards of conduct covering the following [sesx

" W. Gasparski Kodeks etyczny jako nardzie w procesie budowania i utrwalania

reputacji firmy,Centrum Etyki Biznesunstytutu Filozofii i Socjologii PAN oraz \Waszej
Szkoty Przedsbiorczaici i Zaradzania im L. Kaminskiego w Warszawie (Code of Ethics
as a tool in building and consolidating the compangputation, Center for Business Ethics,
Institute of Philosophy and Sociology and the StlvddEntrepreneurship and Management
of Entrepreneurship in Warsaw)

S <www.kig.pl/index.php/Kodeks-etyki-dla-przedsietiow> as of: 8.04.2011), The Code

compiled from materials of the Institute of Busisé&&hics in London.



—advertising and promotion, e.g. of how to compmtdormulate ad-
vertisements;

—econtacts with clients and customers, such as meosmplaint set-
tlement, provisions on warranty;

—contacts with contractors, such as timely paynaeistments;

—with reference to employees, it examines the mea$or the termina-
tion of employment contracts, checks the resultshef Labour In-
spectorate controls, and checks the timelinesalafyspayments;

—Involving the local community, i.e. contacts besnethe local com-
munity and business, charity and sponsorship ietvithe envi-
ronmental nuisance;

—fairness to the State Treasury, i.e. the timefirddenefits.

The awarded "Fair Play" certificates are genenadlgd for promotional

purposes. Thanks to them, the company emphasisembiistness

5.2. Development of anti-corruption programmes

5.2.1. The essence of the anti-corruption programme

As mentioned, corruption weakens the state’s ecgrimntausing high
volatility in its operation. The system becomesyvigrefficient, which is
particularly troublesome when planning business.efitrepreneur cannot
be sure whether or not the reasonably prepareditgonill assume bene-
fits. His assumptions may not be implemented alsotd corrupt relations
between other companies. It is always a thredtgdasics of the perform-
ance of an enterprise. Moreover, corruption intevetlly distorts the com-
petitive process, making it easier for one parfycaurse the unfair one, to
achieve the intended purpose. This form of doingjiimss brings measur-
able loss to the entire national economy.

Costs of the conduct of business activity are aifognt element of a
company’s operation. Corruption is one of the nusitly positions in its
losses.

Taking the above into consideration, each organisatcknowledging
the importance of the problem of corruption shalédide to take action to
minimise risk in this regard. Therefore, an antiraption programme
within the organisation should be created. The adopf a programme

6 <http://mww.przedsiebiorstwo. fairplay.pl> (degst korzystano 8.04.2011).



does not prove that there have been cases of tiomup the organisation.
It only confirms that the institution is able oyitrg to assess the existing
risks, in order to avoid future events or eliminabderuption.

Corruption is subject to moral norms which guide #mtity. While im-
plementing the anti-corruption programme in an gamiee, a special atten-
tion should be paid to the shaping of consciousneatterns of conduct
should pass through all levels of the institutibna transparent organisa-
tional structure, it is an indispensible elementhaf employees’ identifica-
tion with “the company’s ethical conduct”. While ghementing the pro-
gramme, the entrepreneur also informs the contmthat he undertakes to
run fair business. Each entity involved in the camnbusiness must be
aware of the rules of the anti-corruption progranohthe other party.

5.2.2. Anti-corruption programmes creation and mangement

The scope of the anti-corruption programme

The programme refers mainly to the employees oérdiqular entre-
preneur and to his customers. The nature of busireationships should
indicate who must be covered with the programme ddmplexity of the
processes which take place in the enterprise wilbbimportance. Each
process must be identified and analysed.

The main idea of the system should be the extensiahe require-
ments of the PN-EN 1SO 9001:2009 norm by additioeglirements con-
nected with anti-corruption processes, preciselycdbed by the Polish
Centre for Testing and Certification. This addiibnorm is referred to as
the System of Prevention of Corruption Threat$'. It is a system devel-
oped jointly by the National Chamber of Commerce #ime Centre for
Testing and Certification. It aims to support tlegfprmance of companies
and institutions which want to increase the comfadein their fairness. It
may be applied in the entities which have the fiedtiquality management
system.

Thanks to the application of the unique risk arialythe System of
Prevention of Corruption Threats may help to spet‘places” inside the
enterprise which may be endangered by corruptibis form supports the
anti-corruption strategy implemented in our coufffrand constitutes part

7 <www.pchc.gov.pl/doc/certyfikacja/systemy/wymaigapdf> (as of 8.04.2011).

8 <http://www.mswia.gov.pl/portal/pl/83/149/Przecividlanie_korupcji.html> (as of

8.04.2011).



of the general strategy within this sc6pdt is the basis for the preparation
of solutions to ensure that all decisions in thgaarsation are reliable and,
as far as possible, impartial.

Therefore, the anti-corruption programme shoulérréd the overall of
intentions and actions of an organisation leadmthe elimination of po-
tential corruption threats. Such a programme shdeadorepared by the
company'’s board of directors.

A decision formally expressed by the board of does should oblige
to observe the rules of ethics. It would be adwgewas to include the
newest anti-corruption strategy of the state. It priove a serious consid-
eration of the issue and a detailed recognitionusfent trends and activi-
ties undertaken nationwide. Sanctions on the igément of the
anti-corruption procedure should be included in An efficient
anti-corruption procedure should force the compamganagers to analyse
thoroughly the symptoms of corruption in particutseas connected with
the company’s activity.

The management team’s decision
They key to an effective programme combating themgms of cor-
ruption lies in the hands of the company’s managerteam. Without an
explicit decision, a company will not eliminate iroper conduct by itself.
The effectiveness of the activities depends on:
« recognition of the benefits of such changes,
« identification of potential threats,
* presentation of the anti-corruption programmebtiziness partners
(everyone should operate on the basis of the saod practices /
principles)
« the system of professional training courses,
« effective problem-solving
* encouragement to open discussion about the pnsble
* on-going analysis of the implemented programmeorider to in-
crease efficiency.
“DECIDE, PASS, REGISTER, TRAIN AND MONITOR” shoulde
the motto of an entrepreneur who intends to createffective system of

9 <http://www.mswia.gov.pl/portal/pl/83/149/Przecividlanie_korupcji.html> (as of

8.04.2011).



preventiof’. The company’s management team should be resperisib
making the staff aware of the importance of colinupelimination.

Risk analysis of corruption threats

The risk evaluation should be conducted by way mdlysis of the
processes with regard to the identification of pt&t sources of threats.
Afterwards, the risk analysis should be carried and risks of unaccepted
levels should be indicated so that the proceediiiy mdividual risks can
be defined in the following stage. The aim of saclivities is to minimise
the risks.

Further on, the organisation must identify currpatential threats. A
person responsible for risk management should peiaied. In this proc-
ess, it is important to skillfully assess the efifeeness of risk management
measures. This involves transfer of information s$aperiors and
co-ordination of activities. To achieve this, itriecessary to determine the
anti-corruption policy standards, supported by pikgzedures and followed
by their implementation through:

1) familiarisation of the employees with the policl anti-corruption
organisations and with the procedures - creatioanchctive system
of training, continuous upgrading of the employesglls;

2) introduction of a system of internal controletection and elimina-
tion of irregularities;

3) reporting of incidents / threats of corruptiamgluding the possibil-
ity to preserve the anonymity of the whistleblower;

4) proper handling of the application - the remaaad "getting rid” of
the cause of irregularities, the analysis in orteprevent similar
situations in the future;

5) ensuring that any violation regarding the impdeed procedures
will be sanctioned,

6) exchange of information / experience - both lo@ drganisation’s
forum, and externally, for example, with the orgations of the en-
trepreneurs (domestic and international);

7) evaluation and update of the programme / praesdu

Carrying out of the proceedings with corruptiorkrghould be a sig-

8 Transparency International Poland, Zasady zwalezépownictwa w biznesie (The

Principles of fighting corruption in businesss)08Q s. 28, <www.transparency.pl> (as of:
12.5.2011)



nificant element of the system, conducted withirst@ang activities. Such
an activity ensures precise understanding of traasing from corruption.

Advantages of having an anti-corruption system by fansparency
International ®-

1) providing better access to international markets

2) increasing the opportunity to obtain a governnoentract;

3) providing better protection for enterprises amployees against
legal penalties, loss of license or being placedttan so-called
blacklist;

4) good reputation of the business makes it mdradtitve in terms of
sale / purchase;

5) running of an "ethical" business, which autocslly becomes a
good workplace, creates positive relationships emgroves the
morale;

6) business, which becomes more attractive fonfired organisations;

7) the opportunity to save money that otherwise ld/dne squandered
on bribes and other incentives.

In practice, interesting innovations in the condian of the discussed
mechanisms to prevent risks can be observed. Th&l@rske Veritas cer-
tification company released a tool to measure ffectiveness of manage-
ment, aiming to reduce the risk of fraud and cdiamp Fraud and Corrup-
tion Resistance Profflé In 2007, DNV has developed a resistance profile
for the first Polish company. In the same year,Rbésh translation of the
book by N. lyer and M. Samocitikappeared on the market. The authors
call for the construction and implementation of themune system of the
organisation", which will reduce the level of emye motivation to com-
mit fraud and introduce protection against sucioast

5.2.3. Anti-corruption policy

The principles of anti-corruption policy
1. The policy objective is to eliminate any corfaptphenomena that

81 As above.
82 Fraud and Corruption Resistance Profile — FCRPYD2005-2006 Det Norske Veritas.

EN. lyer, M. SamociulDefraudacja i korupcja. Zapobieganie i wykrywarienpezzlement
and Corruption. Prevention and detection), WarszZ20G¥ .



10.

may occur in connection with the operation of cumpany.

The policy takes into consideration the strataegyl operation of
state bodies which aim to eliminate corrupt behargofrom all
spheres of the economic and social life.

The implementation of the provisions of the pplshould rest on
all participants of the business process — thesséiyeo familiarise
all customers and contractors with the policy.

In corruption cases, the person who acceptsveral gives the
bribe are treated equally.

The employees are not allowed to participatarig corrupt be-
haviour, including demanding a financial or perd@uvantage.
The customers and contractors are not allowetdgoiesce to the
proposal or demand put forward by an employee okaterprise.
The information about board and transportatibered by a poten-
tial customer or contractor must be explicit andiable (commu-
nicated) to ensure the transparency of the buspresess.
Customers and contractors are not allowed ter dihancial or
personal advantages to our employees.

The enterprise should implement separate regntateferring to
giving and accepting gifts, participation in spamsbentertainment
events and incurring representation expenses.

If the customer/contractor suspects that auption-featured be-
haviour may occur, they should immediately providkevant in-
formation to the company management team. If suspision re-
lates to the company’s management team, the intamahould
be passed to the relevant law enforcement agencies.

Good practices

1.

The involvement of all parties of the businesscpss (employees,
customers and contractors) in order to communittegepolicy and
to educate in to comply with the policy.

The company is committed to adopting the Codgéthics (if it does
not have one yet) - fair dealing is essential talth¢ business rela-
tionships.

Providing regular training courses in Ethics ahati-Corruption
Policy.

The system of internal control — determinatiod alimination of all
existing business processes in the organisation.

. Defining clearly the results of corrupt behav®uand of



non-compliance with the Anti-Corruption Policy —clading a fi-
nancial penalty, loss of the occupied position aaiification sent to
law enforcement agencies.

. Cooperation with contractors in order to elinnaorrupt behav-
iours.

. The breach of the Policy means the breach ofdfelations, espe-
cially of internal procedures.

. Familiarisation with the newest domestic ancrimational trends
referring to combating corruption.



6. Examples of corrupt behaviour



Example 1 (art. 228 of the Penal Code)

An employee of a state-owned enterprise was missngral weeks to
the jubilee of 30 years of employment. Unexpectedhe was listed for
collective dismissal. The CEO of the company foundolution to this
situation by offering her that she would not be smaddundant provided
she would give him the whole amount of PLN 2,8458# to her because
of the jubilee. The woman agreed and when shewedehe payment she
went to the CEO to give him the promised money, ¢he took a dicta-
phone with her. She met the deputy who claimecdhtmnkthe situation and
offered to take the money. While recording the @vsation, she asked to
count the money aloud. She also asked if she chedgp 81 groszy to
memorise the jubilee. The deputy refused claimhag the agreement re-
ferred to the whole amount. The District Prosecat@ffice in R. brought
a charge of accepting a financial advantage in ection with the per-
formance of a public function. The deputy was chdrgvith aiding and
abetting”.

Example 2 (art. 228 i 229 of the Penal Code)

An entrepreneur of the car industry gave bribesustoms officers in
exchange for the acceleration of the clearanceepioe. Altogether, thir-
teen persons were detained (customs officers, m@etieurs, an expert of
the Polish Motor Association and the owner of thstams agency).

Example 3 (art. 230a of the Penal Code)

The owner of the accounting office wanted to avogpection. She of-
fered PLN 10,000 to a person working in a law erdanent agency. The
person reported it to the superiors.

Example 4 (art. 296 of the Penal Code)

In August 2007, the president and a managementlbnamber of the
E company sold a 10 ha plot to the B company aice pnuch below the
market value despite the fact that the biddersreffeeven twice as much.
As it turned out several months later, the valuthefplot increased several
times although the new owner did not make any itnvests. The former

8 D. Palacz, D. Wenicki, A. WojtkowskiKorupcja i mechanizmy jej zwalczania
(Corruption and the mechanisms of fighting corrop}j Warszawa 2001, s. 4.
<http://www.batory.org.pl/korupcja/pub.htm> (as804.2011).



president together with the management board merabdangered the
company to the loss of nearly 18 million zloty.

Example 5 (art. 296a of the Penal Code)

The owner of a production company came across tardisg phe-
nomenon while selecting the components for the ymtidn of goods. A
group of engineers was not able to compose a ptedticthe use of cheap
but good domestic components. Only the use ofdarenuch more expen-
sive components, was effective. The owner foundtbat the company
selling foreign components gave attractive comnissito his engineers.
The producer dismissed the engineers and emplog@dones, who man-
aged to use the cheaper components.

Example 6 (art. 231 of the Penal Code)

The company produced waterproofing materials arttesigdes. Cold
glue was one of such materials. The company regdidst a proper cer-
tificate. However, the institution issuing the darates unjustifiably pro-
longed the certification process despite the faat the producer provided
all necessary materials and made due payments. atelythree years the
certifying authority agreed to technical approudbwever, at that time,
competitive EU products were launched to the maaket the production
lost sense.

Example 7 (art. 296a of the Penal Code)

One of the companies producing construction mdsewias requested
by an architectural studio to place their matenialthe projects developed
by the studio in exchange for "commission".

Example 8 (art. 228, 229 of the Penal Code)

Two businessmen bought land from dozens of farnvelngre the au-
thorities planned to build a road. The first oned@LN 99 per square me-
ter of land, and the next day he sold the acquired of 2.7 thousand’rto
the city at the price of PLN 390 pefriThe other businessman bought the
land at PLN 107, and sold at PLN 280. The city RisN 1.9 millior?°.

Example 9 (art. 296 of the Penal Code)
The Vice Presidents of a state-owned company sigmedgreement

8 Transparency International Poland, Corruption lfePoland, Warszawa 2001, p. 106.



with journalists to create a favourable image @&f tompany. In the agree-
ment, the journalists, acting as a company, coreniihemselves to block
the media speculation about the planned investmemtsrotect the board

against press attacks and to counsel after infoom#gaks. The agreement
amounted to 15 thousand EUR. After three monthsdméract was termi-

nated. The board paid each of the journalists @@thousand a month,
although they developed only preliminary assumgtiohthe PR plan for

the company.

Example 10 (art. 228, 229 of the Penal Code)

A city board member and a municipal councillor wémtCanada to
watch Canadian companies dealing with waste disp®dhka trip was paid
by the company which later entered into an agreémwigh the city in order
to build a municipal waste processing plant.

Example 11 (art. 299 of the Penal Code)

For over six years, three entrepreneurs ran a coynpdiich was not
registered as a VAT payer. The company issued akkeandred fictitious
invoices, which documented the sale of servicegoods which had never
taken place or which had been performed by otheepreneurs. The false
documents aimed to decrease the due tax and tbenéntax. The State
Treasury lost several million zlotys.

Example 12 (art. 305 of the Penal Code)

A construction company noted that in the tenderennt which they
received some pages were missing. After a writbégrvention, they were
informed that the missing page is irrelevant totdrens of the tender. The
employee accepting the reply did not pay attentmithe difference be-
tween the above pages. Afterwards, it turned oat the difference was
significant enough to reject the construction conys bid due to formal
shortages, it did not contain the required lisegfiipment which had to be
delivered to the investor.

Example 13 (art. 296 and 296a of the Penal Code)
A former director of a bank branch, currently thhegaident of another
bank, was accused of granting high amount loarivéocompanies. From

8 ibid., p. 114.



the very beginning it was clear that they would betable to repay them.
However, the bank kept giving them further loanspae their not paying

back the previous ones. One of the companies betbtmthe president’s
son, the president’'s wife was employed in the com@nd the loan appli-

cations were signed by the president’s cousin.ddrk branch lost at least
PLN 50 milliorf”.

Example 14 (art. 228, 230 and 231 of the Penal Cgde

The former president and the former city board mamib B were ac-
cused of accepting bribes in the amount of PLN#b0sand in connection
with issuing the permit for construction and usagedypermarkets on a
plot originally allocated for housing developmenhe advocate who was
the co-founder of the company, which was meaniatosfer the bribes, was
involved in the case.

Example 15 (art. 231, 296 of the Penal Code)

The management team of a state-owned company wewsed of
abuse of power and non-fulfilment of duties whilntling the company’s
property. While ordering the equipment, the distdoard concluded very
unfavourable contracts, paying much more than theyld pay for indi-
vidual devices. The State Treasury lost about PLKnillion.

Example 16 (art. 296a, 299 of the Penal Code)

The manager in the stationary telephony departrestablished slush
funds for lucrative foreign contracts. He was insted by his superiors.
The funds were used to bribe potential foreign 8app customers and
officials. Citizens of seven states were involvadhe case. The value of
suspected transactions amounted to over PLN 6omilli

87 ibid, p. 62.



7. How to behave in the situation of corruption



When the entrepreneur is endangered with corruptidrecomes nec-
essary to be able to combine the provisions ofdtneand the procedures
arising from the law. Therefore, in the furthertpafr the book, proposals
to cope with such situations are presented.

However, there are no ideal algorithms of procegglithe use of which
will bring the desired result. The presented athans only outline the
general principles of behaviour for entreprenewgh regard to untypical
situations, their use cannot exclude a factualsassent and common sense
while taking a decision on the conduct in a patéicsituation. One of the
basic social behaviours reducing corruption isréiesal to give or accept a
bribe. One must be aware that getting involved git@ation of corruption
often has an impact in further life. By non-disclasof such a situation, we
become ,hostages” of the co-perpetrator of thenstbeand of other per-
sons, if involved. By admitting to have given ableribefore a law enforce-
ment agency finds out about the fact, one may dearstage of the so
called impunity clause, which guarantees the eimiggunity due to giving
a bribe.

An example may be a case instituted on the groohtise notification
and taking advantage of art. 229 § 6 of the PemaleChy a construction
entrepreneur. After winning a tender, while accasfphg the construction
works, was forced by the principal to give him fieé&l advantages on
regular basis to be paid for the works done. Theeeprocedures in which
corrupt behaviour may be subjected to sanctions:

« the official procedure — by notifying the supesiaof the corrupt

person,

» disciplinary or professional liability — by notihg proper law en-

forcement agencies,

« penal liability — by notifying law enforcementeties (in the case

of an offence perpetration).

Two first procedures are recommended when thefamrouption does
not have all features of an offence, i.e. it breties principles of ethics,
dignity of the profession or professional dutiegy. ¢he meetings of the
contractors and the tender committee members eutdidhe principal’s
office after office hours, frequent telephone cdélitween the committee
members and the contractors. The third procedyreesented below.



7.1. The algorithm of procedure for an entrepreneurexposed to
an attempt of corruption, the situation in the reldion
between an entrepreneur and an official

— In the event where an official suggests ,settlitlgs matter in a dif-
ferent way®® meaning the matter the arrived with at the officke
should be informed that such conduct could bedrkas an offence.

— In the evenwhere the official continues demanding a finanadyan-
tage or a promise of such advantage, he shouldheddor an exact
interpretation of his conduct by askitighat do you mean by this?”
The suggestion itself to “settle the matter inffedént way”
does not provide sufficient grounds for stating #teempt of corrup-
tion. At the same time, it is advised to appoittied person to confirm
the course of events. It may be the person who esithethe entrepre-
neur to the office or somebody else, e.g. anotppliGant or official.

— To inform theofficial’s superior or the superior authority.

— In the event where the official is expressly wiljito accept a bribe, the
entrepreneur should refer to the situation as taatrof corruption and
undertake the following activities:

1) to pursue to obtain as much evidence as podsilaleknowledge the
perpetration of the offence, e.g. talks recordedjcation of wit-
nesses. In the event of giving a bribe to the @affidndicating the
place where the bribe was hidden;

2) to inform the official that he perpetrated ttitence of venality;

3) appoint third persons for further activities tifyogng the official’'s
superior on the event (if the situation of corrapttook place on the
premises of the entrepreneur and if possible, thopa the so called
civil detention of the official, under art. 243 ®f.the Penal Code;

4) to perform all activities with the official imé presence of the third
person. It is exceptionally important due to thedh of defamation;

5) to notify law enforcement agencies on the ewembediately, e.qg.
the CBA, Police (art. 304 § 1 of the Code of PdPralcedure —the
so called social obligation of notification on affense) and the of-

8  Corruption is characterised by developing synsmolaiming to camouflage the conduct.
In such situations, the bribery is defined as ‘'&milhg the Polish kings” (I'm offering
Jagielto to avoid trouble).

¥ As much as possible, an entrepreneur should déalofficial matters in the office.



ficial's superior. If an entrepreneur acknowledtes the above ac-
tivities will be ineffective in the sense of eviden immediately af-
ter leaving the office he should seek advice of kmforcement
agencies. These services have the trial and opeahtpowers as
well as technical equipment which allow presenatid evidence.
The person who reports may request not to disdbseg name.
Then, the activities will be undertaken as operati@nd investiga-
tional ones;
6) to await an officer of a law enforcement agertogether with the
entrepreneur;
7) to leave further activities to the officer oktlalled service, on the
scene of the event;
8) to remain at the disposal to undergo trial dotis (e.g. the notifica-
tion on the offence, testifying as a witness).
An entrepreneur is not allowed to:
1) behave in a way which might give rise to recognits a provoca-
tion, incitement or solicitation to corruption;
2) procrastinate the notification of the law enforcetregencies — if
they did not do it in the office, they should acqish it immedi-

ately after leaving the office.

7.2. The algorithm of procedure for an entrepreneurexposed to
an attempt of corruption, the situation in the relaion
between an entrepreneur and another entrepreneur

The penal law analysis conducted in this studyallto state that in no
area of law there is such a smooth transition flegality to a state of law-
lessness. When assessing a corrupt behaviourpltberifig circumstances
should be taken into consideration: custom existim@ particular social
group, amount and nature of the advantage accegteell as its aim. An
event where the fulfilment of the features of afente of venality or brib-
ery does not constitute a prohibited act is theuoenice of a countertype of
the custom which had long been recognised as ansitance excluding
illegality. However, it must be stressed that thiereo custom to tip a per-
son performing a public functiéh

% CompareB. Kolasiiski, ibid.



It is also important to establish a line betweeneatable and unac-
ceptable benefits. It requires a reply to many tjoes, e.g. to whom the
advantage is beneficial and to whom it is harmfiliether the advantages
are recorded or covered in the company’s accouittouks, whether they
are reported to be taxed, how large the sums drether the advantage is
given before or after the transaction, whetherateantage constitutes a
discount in the documenté&dvantages which undermine fairness of the
negotiation process, concluding transactions, ate. unethical. They are
suspicious when they are not a common and expliaittice, as tipping in
some countries, which is recognised as impropethier countrie¥.

The standards of conduct developed in building riess relationships
allow for some forms of gifts to be given to otheosit they should not
exceed certain amounts and values that are coowelfiii accepted as
symbolic. However, the goods or services offerethiwi such activity
sometimes cause a problem differentiating betweeoustesy commonly
accepted in a particular business environment atairong a friendly atti-
tude of the person having power to take decisiohighwvare favourable to
the company..

To summarise the above, a conduct regarded asfamcefin the rela-
tionship between an entrepreneur and an officiasdwt always have the
features of an offence in the relation betweenegnémeurs. In the event of
stating a conduct having the features of an offéendhe relationship en-
trepreneur to entrepreneur, it is justified to asctdactivities including a
modification regarding the scene of the offenceirzaon the above algo-
rithm relating to an entrepreneur — an official.

%1 <http:/letyka-biznesu.elf24.pl> (as of: 8.04.2p11

%2Compare: Polscy przedbiorcy przeciw korupcji, Instytut Badanad Demokragj
i Przedsgbiorstwem Prywatnym (Polish Entrepreneurs againstruption, Institute for
Private Enterprise and Democracy), Warszawa 2008.



7.3. The algorithm of procedure for an employee exgsed to a

corruption pressure or possessing information on a
corruptive behaviour of another employee (a situatn
inside an enterprise):

An employee notifies his immediate superior oa ¢éivent according to
the internal procedure. In justified cases, theleyge notifies directly
the owner of the entity (the president).

If possible, the employee should obtain as mudbesice as possible
on their own, to confirm the perpetration of thdéeoke, e.g. the re-
cording of the conversation, the documents, witeess

The employee provides the superior with the niateor indicates their
place.

On the manager’'s or the entity owner’s requegbjamatory proceed-
ings are instituted. If an offense is ascertaitieel case is submitted to a
law enforcement agency.

If the manager or the entity owner (the presigeonsiders the evi-
dence ineffective, they request the assistancéefaw enforcement
agencies, e.g. the CBA, the Police. Then, the idevwill be under-
taken as operational and investigational ones.

The above mentioned law enforcement agencieseratgpto the extent
necessary to check the information on corruptiod abtain the evi-
dence.

The company’s management analyses the eventttodute proper
organisational and legal alterations which willyaet similar situations
in the future.

7.4. Anti-corruption prevention — methods to reducecorruption

.Example from above” — promotion of honest anahsparent princi-
ples. The employees must be sure that the supectmmduct is honest
and they will enforce honesty from others. It sklobk prioritised to
popularise the belief that violations will not baletrated and “swept
under the rug”, and that each offence will be regmand explainéd

Implementation of the reporting system — the siope should know

93

Compare: ,Profil odpornei organizacji na defraudacji korupcg” (,Organisation

Resistance to Embezzlement and Corruption”), Fyadaet Norske Veritas.



what tasks are carried out and how they are caaugdy the subordi-
nates. Reporting is a disciplinary tool for the émgpes and in the
event of irregularities, it is also an importareqe of evidence.

— The procedure of notifying the superiors on orgispicions (whistle-
blowing) — as short as possible, e.g. directlyht® management team;
assurance of confidentiality for reporters.

— Determination of the employees’ scope of obligagi — elimination of
discretion in the manner of performing obligations.

— Staff turnover within working teams — the changdls result in higher
transparency of decisions and impede internal cdiores fostering
abuse.

— Risk analysis - assessment of corruption riskeg, introduction of
procedures to ensure the special protection.

— Adoption of the rule of contacts with an officiexclusively in the of-
fice seat and each time documenting this fact.

— Application of the rule of two pairs of eyes —amtrepreneur should be
accompanied by a third person when meeting aniaitfic

— The principle of a written form, documenting aittes connected with
the office, e.g. at public procurements.

— Avoiding the use of corporate resources for unfar unlawful
purposes.

— The company cannot delegate or authorise anyontatesfer any
money or give gifts or submit promises to transfeney or give a
valuable object to any person or for the benefarmf person, including
"public officials" in order to establish or maimaia business
relationship, obtain other advantage or posingstmspicion as to such
purpose.

— The company’s account books and records mustratety reflect
transactions and the sale of state assets.

— Employees involved in international transactiomsist refer to the
anti-corruption policies in force in the countriedere the company
operates, in order to skillfully respond in allusitions involving the
transfer of funds (assigning a person who knowstmgractor’'s native
language of negotiation teams).

— Application of the code of ethics and the SystdrPrevention of Cor-
ruption Threat¥ — a code prepared together with the employees has

% See: chapter 5.



the biggest chance to be applied.

Reporting corruption, both in the internal proged and to law
enforcement agencies (the possibility to benefitmfrthe impunity
clause).

Principles of cooperation with external entitigs freduce the likelihood

of corruption risks.

The introduction of the principles of giving / aapting gifts and
participation in informal business meetings (sustdianers, cultural or
sports events, sports).

Prohibition of giving presents, where it couldibterpreted as a bribe
or compensation for a business favour.

Prohibition of giving presents to persons perfiagnrpublic functions.
Checking compliance with the principles of givihgccepting gifts -
control measures.

Fair competition with competitors, without undémmng their
reputation (strengthening one’s own reputation).

If in doubt, ask the NGOs or law enforcement agenfor assistance.
According to the OECD guidelines, companies shontit offer,

promise, give or demand a bribe or other undue radge to obtain or
maintain an unfair commercial or any other advaatddney should not be
encouraged to offer bribes or other unlawful beneé.:

1) they should not offer or be influenced by densafa payment to
officials or business partners of any payment bdythre amount of
the contract; they should not use sub-contractsattsfer money to
officials, employees, business partners, theirtixea or related
entities;

2) they should ensure that representatives’ renatioaris appropriate
and received for legitimate services; if necessaay,list of
representatives responsible for the transactiooslgibe prepared;

3) they should increase the transparency of ae#vito combat
corruption and extortion by, among others, the Idgae of
management systems, which the company has adopted,

4) among the employees, they should promote theypof combating
corruption and extortion by sharing information amgining
courses;

5) they should adopt management control systems réwduce the
potential for corruption and extortion as well asc@unting and



auditing practices to prevent the creation of deaounts and
documents which do not present the linked transasthonestly;

6) they should not finance secretly the candidtesffices of interna-
tional organisatioris.

7.5. Symptoms of the risk of corruption

In an incorrectly functioning enterprise, the faliag symptoms may
indicate the risk of corruption:

— the lack of procedures referring to the princptd behaviour (e.g.
codes of ethics, principles of giving and accepgrits),

— the employees living beyond their means,

— personal antagonisms among the employees, diffesein the ma-
terial status;

— close personal relations among the employeesttaaontractors
(the risk of collusion),

— meetings with the officials outside of the offiedter working hours,

— competition for a better position and working ditions — a wider
access to the contractors,

— propensity to addictions, e.g. alcohol abuse, &g,

— unjustified work after hours; not going on holyda

— ignorance of the rules relating to liability factions taken,

— concentration of too many powers / duties in Hands of one
person,

— lack of division of powers and responsibilitidfstioe employees and
superiors,

— inadequate monitoring and supervision by supgrippor network
security,

— failure to comply with reporting obligations, ers in
documentation,

— ignoring the complaints submitted against the leyges of a given
organisation.

It happens that in the name of incorrectly undedtimterest of the or-

ganisation or in the name of solidarity the irregitles are covered up,

% Guidelines for multinational entrepreneurs, <tipvw.oecd.org/datacecd/61/41/
38111315.pdf> (as of: 8.04.2011), OECD 2004 r.,33:14.



which may result in legal consequences for the eygals who had the
knowledge on the perpetrated offence but did npbrteto a law enforce-
ment agency.

It must be remembered that art. 304 § 1 of the @ddeenal Proceed-
ings provides that having learnt about an offerrosgruted ex officio, one
has a social obligation to notify the law enforcetregencies.



8. Legal and institutional capacities to prosecute
corruption



8.1. Legal capacities

From the perspective of combating corruption crintég following

provisions of the Code of Penal Procedure aregoiifstance:

— the institution of the incognito witness (art. 1&4he Code of Penal
Procedure). If there is reason for a significamtrapended danger to
the life of the witness or the person closest to, Hheir health, lib-
erty or property, the court, and in preparatory cpaalings the
prosecutor, may issue a decision on maintainingsdweecy of the
circumstances allowing disclosure of the identityh® witness, in-
cluding the personal data. In such an event, tlegadings take
place without the participation of the parties ané covered by
state secrets protection;

— the instrumentof the protection of an endangered witness, the so
called minor incognito witness (art. 191 § 3 of @ede of Penal
Procedure). Where, in connection with their adigit there occurs a
justified apprehended danger of violence agairstwtiness or the
person closest to him, the witness may stipulateatidress. The ad-
dress stipulation occurs to the exclusive knowleafghe prosecutor
and court. Pleadings are served on the addressatedi by the
witness.

Another law enforcement tool in the fight againstraption is the
institution of the crown witne€$ which can be used when the offence has
been perpetrated in an organised group. Anotheditton is that the wit-
ness should inform the law enforcement agency a@n dicumstances
which may help to reveal the offence, detect tineioperpetrators, disclose
other offences or prevent them; the witness shdisiclose his property and
the property of the other perpetrators; the witnsissuld also commit
themselves to make extensive testimony in couré férson permitted to
testify as a crown witness is hot subject to pgnfalt the offences or tax
offences which he perpetrated.

The acts of different law enforcement agencies idefor operational

control as well as controlled delivery / acceptaota financial advantage.
These methods are often accomplished at the sfagpeoational works;

% The Crown Witness Act of 25 June 1997 (Jouriidlasvs of 2007, no. 36, item 232 as
amended).



however, the materials gathered at this stageem@nised as the evidence
in the investigation proceedings. These are ortheoMmost effective meth-
ods in the fight against corruption.

8.2. Institutional capacities

Following the entry into force of the Act on the £Ba new legal
situation occurred, concerning the prosecutionoofuption in Poland. The
aim of the service is to combat corruption in theblir and economic
sector, especially in state and local governmestitutions as well as the
fight against activities detrimental to the economterest of the State. The
officers of the CBA perform investigational, opéoatl and recognition as
well as control, analytical and informational aittes. Within the scope of
its competence, the CBA also performs activitiepuested by the court or
the prosecutor as defined in the Code of Penalddroe.

The CBA was established as a special service tdabrrorruption,
however, the system of the state authorities dgalirth fight against cor-
ruption also covers other services (the Police]rternal Security Agency)
— therefore art. 29 item 1 of the Act on the CBAases the obligation of
cooperation, within their competence, on the heafisthe Central
Anti-Corruption Bureau, Internal Security AgencyijliMry Counterintel-
ligence Service and the Chief Commandant of thee®oChief Comman-
dant of the Border Guard, Chief Commandant of thgtdvly Police, In-
spector General of Fiscal Control, Head of the @ust Service and the
Inspector General of Financial Information. The memtion refers to
combating corruption in state and local governmastitutions, in public
and economic life as well as activities detrimemtaihe economic interest
of the State.

The authorities combating corruption take actios@m as they learn
about the offence. The information may come frondimer may be re-
ported by institutions or individuals. The numbécases reported by indi-
viduals is marginal. It may be speculated thatdlwtl be an increase in
the number of reports by individuals who gave ariitial advantage to an
official®’. To encourage the above, there have been implechésgal
regulations assuring entire impunity to those whawega financial advan-
tage.

" D. Palacz, D. Wenicki, A. WojtkowskiCorruption... ibid., p. 18.



The performance of offices and services is nottéohito combating this
pathology by means of penal sanctions. They alstoipe preventive and
educational activities, implement government protgapresent legislative
initiatives. These tasks are also performed by:

— the Ministry of Interior and Administration,

— the Chancellery of the Prime Minister,

— the Supreme Audit Office,

— the Human Rights Defender,

— the Public Procurement Office.

The phenomenon of corruption is also of interestntmny NGOs, the
so-called third sector, among others Transparentgrriational, Stefan
Batory Foundation, Helsinki Committee for Human lRgj the Institute of
Public Affairs, the Normal, et€. They are referred to asvatch dog or-
ganisation&. Their role is to help to combat corruption, whiovolves:

— exercising control over the implementation of yanmetion pro-
grammes and activities aimed at controlling thelipuddministra-
tion in this area,

— raising public awareness of the disseminatioknafwledge on cor-
ruption to convince the public of the dangers afwgtion,

— expert work and organisation of scientific coefezes and meetings
of experts, conducting research programmes.

These institutions are an important element of dempntary state

services in the fight against corruption.

% Anti-corruption strategy of the Ministry of Agritture and Rural Development,

Warszawa, 9 September 2008 r., pp. 6-7.



9. Useful links



— Centralne Biuro Antykorupcyjne / Central Anti-Caption Bureau
www.cba.gov.pl
Telephone — Report corruption: 800-808-808
The information can also be passed via the formilabla on the
website of the Bureau, email or by letter.

— Serwis Edukacji Antykorupcyjnej / Anti-CorruptioBducation Portal
site
www.antykorupcja.edu.pl

Other institutions and services involved in combatig corruption

— Policja / Police
www.policja.pl

— Agencja Bezpieczstwa Wewgtrznego / Internal Security Agency
www.abw.gov.pl

— Najwyzsza Izba Kontroli / Supreme Audit Office
www.nik.gov.pl

NGOs engaged in the fight against corruption

— Stefan Batory Foundation
www.batory.org.pl

— Transparency International — Poland
www.transparency.pl

— Centrum Edukacji Obywatelskiej / Centre for Gitiship Education
www.ceo.org.pl

— Instytut Spraw Publicznych / Institute of Pubditfairs
www.isp.org.pl

— Stop Korupcji / Stop Corruption
www.stopkorupcji.org

— Centrum Adama Smitha / Adam Smith Centre
www.smith.org.pl

— Instytut Sobieskiego / Sobieski Institute
www.sobieski.org.pl

— Przejrzysta Polska / Transparent Poland
www.przejrzystapolska.pl

Other national institutions
— Krajowa Izba Gospodarcza / National Chamber ah@erce
www.kig.pl



— Instytut Badé nad Demokragji Przedsgbiorstwem Prywatnym /
Institute for Private Enterprise and Democracy
www.iped.pl

— Polskie Centrum Badai Certyfikacji / Polish Centre for Testing and
Certification
www.pcbc.gov.pl

— Rada Przedsbiorczaici / Business Council
www.radaprzedsiebiorczosci.pl

— Polska Rada Biznesu / Polish Business Roundtable
www.prb.pl

International institutions and organisations

— Komisja Europejska / European Council
http://europa.eu/legislation_summaries/fight_agdaingud/fight_again
st_corruption/I33301_en.htm

— EPAC — European Partners Against Corruption
www.epac.at

— Miedzynarodowa Akademia Antykorupcyjna / InternationAh-
ti-Corruption Academy
www.iaca-info.org

— OECD
www.oecd.org/department/0,3355,en_2649 34855 1 11 11,00.html

— ONZ / United Nations
www.unodc.org/unodc/en/corruption/index.html?refrmside

— Rada Europy — GRECO / Council of Europe - GRECO
www.coe.int/t/dghl/monitoring/greco/default_en.asp



